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1 

The  Office  of 
The  Attorney  General 

The  Honourable  R.  Roy  McMurtry,  Q.C. 

Today  has  been  an  auspicious,  even  a  historic,  day.  We  have  inaugurated  a 
unique,  and  to  my  mind,  a  very  significant  venture  of  co-operation  between 
the  legal  communities  in  our  two  countries  of  England  and  Canada.  It  is 
hard  to  over-estimate  the  ongoing  significance  of  this  conference.  It  will 
give  us  all  a  greater  sense  of  the  current  development,  and  future  direction 
of  the  law.  It  will  cause  us  to  reflect  on  the  similarities  and  differences  be¬ 
tween  our  two  legal  systems,  and  will  strengthen  our  recognition  of  the  com¬ 
mon  heritage  of  ordered  justice  under  law  which  links  our  two  nations. 

The  office  of  Attorney  General  is  a  unique  example  of  the  English 
genius  for  developing  eminently  practical  and  exportable  institutions  which 
are  then  patched  and  altered  to  meet  new  conditions  and  new  countries.  It  is 
an  office  of  great  history,  with  many  different  facets.  The  Attorney  General 
has  unique  responsibilities  to  the  Crown,  to  the  courts,  to  the  legislative  and 
executive  branches  of  government. 

I  have  had  the  privilege  of  serving  as  Ontario’s  Attorney  General  for 
almost  four  years  now.  Each  day  I  face  new  tasks  and  challenges  which 
cause  me  to  reflect  frequently  on  the  role  of  an  Attorney  General,  and  upon 
the  many  duties  and  responsibilities  which  the  law  and  custom  of  the  con¬ 
stitution  have  devolved  upon  the  office. 

In  England  the  office  of  Attorney  General  has  over  600  years  of 
historical  development  behind  it.  Initially  back  in  the  mid  thirteenth  cen¬ 
tury,  the  Attorney’s  role  was  to  represent  the  sovereign’s  interest  in  any  par¬ 
ticular  litigation,  since  the  King  obviously  could  not  appear  in  his  own 
courts.  The  name  Attorney  General  was  first  given  to  the  Crov/n’s  principal 
law  officer  in  1461  when  he  was  called  on  to  advise  the  House  of  Lords  on 
legal  matters.  This  responsibility  to  give  legal  advise  to  the  legislature  re¬ 
mains  part  of  my  role  in  Ontario  even  today. 
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In  Canada,  the  office  has  existed  since  1749.  The  office  has,  however, 
developed  differently  in  our  two  countries  since  then.  For  exampfe,  in 
England  the  Attorney  General  does  not  usually  sit  in  Cabinet,  though  he 
may  frequently  be  asked  to  give  advice  to  Cabinet  or  its  committees  on  legal 
matters.  But  in  Canada  for  over  125  years  the  Attorney  General  has  been  a 
political  officer  and  a  leading  member  of  the  Cabinet  team.  Indeed  on  three 
occasions  in  Ontario  the  office  has  been  held  simultaneously  with  the 
premiership.  The  Canadian  view  is  that  it  is  essential  for  the  Attorney  to  be 
a  member  of  Cabinet  since  he  bears  administrative  responsibility  for  a 
department  of  government  and  has  responsibilities  for  policy  formation. 

Because  he  supervises  the  machinery  of  justice,  he  must  as  a  Minister  of 
the  Crown  be  responsible  to  the  legislature.  One  of  the  essential 
characteristics  of  the  Attorney  General’s  office  is  its  politically  accountable 
nature.  Accountable  politically,  but  also  aloof  from  partisan  politics.  As 
the  Honourable  J.  C.  McRuer  reminded  us  in  his  Royal  Commission 
Inquiry  into  Civil  Rights,  the  Attorney  General 

.  .  .  must  of  necessity  occupy  a  different  position  politically  from  all  other 
Ministers  of  the  Crown.  As  a  Queen’s  Attorney,  he  occupies  an  office  with 
judicial  attributes  and  in  that  office  he  is  responsible  to  the  Queen  and  not 
responsible  to  the  government.  He  must  decide  when  to  prosecute  and  when  to 
discontinue  a  prosecution.  In  making  such  decisions  he  is  not  under  the 
jurisdiction  of  the  Cabinet  nor  should  such  decisions  be  influenced  by  political 
considerations.  They  are  decisions  made  as  the  Queen’s  Attorney,  not  as  a 
member  of  the  government  of  the  day. 

This  was  not  always  the  case  however.  One  hundred  and  fifty  years  ago 
the  Attorney  General  was  indeed  one  of  the  most  unenviable  figures  in 
government.  A  book  published  in  London  in  1819  entitled  “Criticisms  of 
the  Bar”  commented  as  follows: 

Of  all  offices  in  the  ^ft  of  the  Crown,  that  of  Attorney-General  is  perhaps 
least  to  be  coveted;  for  whether  the  Government  be  popular  or  unpopular,  the 
person  filling  that  place  can  scarcely  avoid  being  the  object  cf  general 
dislike.  ...  He  is  pretty  sure  to  be  charged  with  having  ascended  by  the  usual 
steps  of  political  fawning  and  judicial  servility  and  after  all  he  is  only  to  be 
considered  as  the  servant  of  servant — the  curse  of  the  Israelites,  .  .  .  The  most 
unpleasant  consequence  of  all  appears  to  be  that  the  nation  at  large  must  look 
upon  the  Attorney-General  as  a  sort  of  ministerial  spy  whose  business  it  is  to 
ferret  out  and  prosecute  all  who  either  by  their  actions  or  writings  are 
endeavouring  to  displace  the  personages  to  whom  he  is  indebted  for  his  situa¬ 
tion,  or  who  are  attempting  to  promote  any  reform  in  the  system  they  support. 

The  re-establishment  of  the  integrity  and  reputation  of  the  Attorney 
General’s  office  came  about  only  because  of  the  maintenance  of  a  punc¬ 
tilious  independence  from  partisan  politics  in  the  execution  of  the  unique 
quasi-judicial  responsibilities  of  the  Attorney  General.  The  ideal  has  been 
well  described  by  the  American  political  columnist  Joseph  Kraft: 
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The  ideal  Attorney  General  is  an  upright  man,  learned  in  the  law,  and  with  the 
most  delicate  sense  of  fairness,  who  acts  less  as  a  player  on  the  Government 
team  than  as  an  umpire  exerting  a  legal  check  on  arbitrary  action  of  the 
executive. 

Abraham  Lincoln’s  Attorney  General,  Edward  Bates  had  been  a  politi¬ 
cian,  a  Congressman,  even  a  Presidential  Candidate,  but  he  gave  a  classic 
definition  of  the  proper  role  of  the  Attorney  General: 

The  office  I  hold  is  not  properly  political,  but  strictly  legal  and  it  is  my  duty, 
above  all  other  Ministers  of  State,  to  uphold  the  law  and  to  resist  all 
encroachments  from  whatever  quarter,  of  mere  will  and  power. 

Thus  while  the  Attorney  General  must  remain  aware  of  the  political 
considerations  that  contribute  to  a  thorough  assessment  of  the  public 
interest,  he  can  never  let  partisan  politics  weigh  as  a  factor  in  any  of  his 
quasi-judicial  functions,  particularly  in  relation  to  the  conduct  of  criminal 
proc^dings.  Lord  MacDermott  put  it  well  when  he  said: 

The  days  are  gone  when  a  subservient  Attorney  could  be  told  whom  to  lay  by 
the  heels  or  whom  to  spare.  He  must  now  maintain  a  complete  independence 
in  this  difficult  and  sometimes  delicate  sphere,  and  if  he  fails  to  do  so,  the 
remedy  lies  in  his  dismissal  or  that  of  the  Administration. 

The  cardinal  principle  of  political  independence  does  not  mean, 
however,  that  the  Attorney  General  must  act  as  a  sort  of  unworldly  legal 
monk,  acting  from  some  remote  cloister.  The  Attorney  General  must 
always  take  account  of  the  public  interest  in  his  many  decisions.  I  had  to 
weigh  many  factors  in  deciding  that  it  would  not  be  in  the  public  interest  to 
lay  criminal  charges  against  the  former  Solicitor  General  of  Canada, 
Mr.  Francis  Fox.  The  special  circumstances  of  the  Fox  case,  the  difficulty 
of  ever  achieving  a  conviction,  the  fact  that  Fox  had  already  undergone  a 
great  deal,  and  the  likelihood  that  a  minimal  sanction  would  have  been 
imposed  on  conviction,  led  me  to  the  conclusion  that  no  prosecution  should 
be  launched.  I  gave  my  views  at  length  to  the  legislature  and  I  think  the  posi¬ 
tion  I  took  was  not  merely  understood,  but  accepted  without  criticism.  This 
is  perhaps  the  most  difficult  and  delicate  part  of  the  job,  the  decision  in 
borderline  cases  whether  to  prosecute  or  not.  Weight  must  be  given  to 
many  factors.  Yet  I  do  think  that  the  comparatively  small  amount  of  public 
criticism  that  surrounds  such  decisions  is  indirect  testimony  to  the  skill  and 
judgment  of  those  who  must  help  me  make  them.  It  also  signifies-  a  basic 
public  confidence  in  the  administration  of  justice. 

Recently  events  in  England  have  combined  to  focus  public  attention 
on  the  role  of  the  Attorney  General.  Two  years  ago,  the  House  of  Lords 
handed  down  their  decision  in  the  case  of  Gouriet  v.  The  Union  of  Post  Office 
Workers,'  a  case  which  is  a  landmark  in  the  development  of  judicial 
thought  about  the  responsibilities  of  an  Attorney  General.  In  Gouriet,  a 
private  citizen  sought  an  injunction  against  a  postal  union  because  of  its  pro- 
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posed  ban  on  the  handling  of  mail  to  South  Africa.  The  Attorney  General 
lad  refused  to  consent  to  the  action.  The  courts  were  faced  with  the  impor¬ 
tant  constitutional  question  of  whether  or  not  they  can  compel  the  Attorney 
General  to  give  reasons  for  exercising  his  discretionary  powers.  Are  the 
courts  able  to  override  the  Attorney  General’s  decision  to  consent  to  a 
relator  action  or  not? 

Lord  Denning  thought  they  could.  In  the  fierce  rhetoric  for  which  he  is 
so  justly  famed,  he  thought  that  the  Attorney  General’s  powers  were  a  fun¬ 
damental  threat  to  the  rule  of  law.  Lord  Denning  granted  an  individual 
citizen,  Mr.  John  Gouriet,  an  interim  injunction  and  hinted  that  the 
maintenance  of  the  British  system  of  justice  rested  on  the  courts  reserving  to 
themselves  the  right  to  review  the  decisions  of  the  law  officers  of  the  Crown. 

Thus  rebuked  by  Lord  Denning  and  his  colleagues,  the  Attorney 
General  appeal^  to  the.ijU)rds.  Not  having,  in  the  courtroom  I  cannot 
guess  whether  the  progf(^  of  ciase  through  the  courts  gives  any 

support  for  the  maxim  attributed  to  Lord  Asquith  of  Bishopstone  that 

A  trial  judge  should  be  quick,  courteous  and  wrong.  That  is  not  to  say  that  the 
Court  of  Appeal  should  be  slow,  rude,  and  right,  for  that  would  be  usurping 
the  function  of  the  House  of  Lords. 

In  any  event  the  Lords  reversed  the  Court  of  Appeal  in  a  manner 
described  by  a  former  English  Attorney  General  as  magisterial,  categoric 
and  severe.  They  said,  in  a  unanimous  decision,  that  the  private  citizen  can¬ 
not,  under  any  circumstances,  invoke  the  aid  of  the  civil  courts  to  prevent  a 
threatened  breach  of  the  criminal  law,  other  than  to  protect  his  personal 
rights.  If  the  criminal  law  is  actually  breached,  every  citizen  retains  the 
residual  constitutional  right  to  bring  a  private  prosecution  against  the 
offender.  But  the  Attorney  General  is  the  only  person  recognized  by  the 
public  law  as  being  entitled  to  represent  the  public  interest  in  a  court  of 
justice;  the  civil  courts  may  declare  public  rights  only  at  his  insistence. 
Public  rights  are  constitutionally  vested  in  the  Crown,  and  the  Attorney 
General  enforces  them  as  chief  law  officer  of  the  Crown. 

The  significance  of  this  case  for  me  is  not  that  it  confirmed  at  the 
highest  level  the  responsibilities  which  the  Attorney  General  bears,  but 
rather  that  it  focused  public  attention  for  a  while  on  the  pivotal  nature  of 
the  office  of  the  Attorney  General,  and  his  constitutional  role  as  guardian 
of  the  public  interest.  The  dramatic  clash  of  views  between  the  Codrt  of 
Appeal  and  the  House  of  Lords  graphically  illustrated  the  unique  role  of  the 
Attorney  General  and  the  pivotal  influence  of  the  powers  and  restrictions 
that  must  constantly  engage  him  in  making  decisions  that  lie  at  the  very 
heart  of  the  administration  of  justice.  As  Professor  John  Edwards  has  so 
eloquently  put  it,  “the  Attorney  General  must  constantly  walk  the  narrow 
tight  rope  between  the  adjacent  fields  of  mainstream  politics  and  indepen¬ 
dent  non-partisan  judgments”. 
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The  case  reaffirms  the  unique  quasi-judicial  role  of  the  Attorney 
General.  It  reminds  all  who  hold  the  office,  of  Harold  MacMillan’s  state¬ 
ment  that  the  obligations  of  the  Attorney  General  were  first  to  the  Crown, 
second  to  the  House,  and  only  then  to  the  government. 

That  was  not  how  it  seemed  to  be  to  the  disgruntled  litigant,  Mr.  John 
Gouriet,  who  said  after  the  case:  “It  now  seems  that  the  law  is  no  longer 
above  the  Attorney  General.  Recollecting  the  powerful  words  of  Thomas 
Fuller  300  years  ago,  ‘Be  you  ever  so  high,  the  law  is  above  you’;  the 
Attorney  General  has  now,  by  this  judgment,  been  confirmed  as  being 
unanswerable  to  the  courts  and  has  taken  upon  himself  a  certain  divinity.’’ 

I  think  that  we  are  likely  to  see  increasingly  in  the  next  few  years,  the 
courts  return  to  the  issues  raised  in  the  Gouriet  case.  The  Attorney  General 
obviously  must  have  a  primary  responsibility  for  protecting  thc(  public 
interest  but  the  question  is  more  frequently  being  asked:  should  this  role  be 
an  exclusive  one?  The  general  question  then  becomes:  whethCT  the  Attorney 
General  or  the  court  is  best  equipped  to  make  a  decision  about  the  public 
interest.  Lord  Shawcross,  a  former  Attorney  General  wrote  to  The  Times 
expressing  “grave  concern”  at  the  implications  of  Gouriet. 

The  fact  is  that  wc  have  moved  away  from  Dicey’s  age  of  reasoned  democracy 
into  the  age  of  power.  Responsibility  to  Parliament  means  in  practice  at  the 
most  responsibility  to  the  party  commanding  the  majority  there,  which  is  the 
party  to  which  the  Attorney  General  of  the  day  must  belong,  ^ne  has  only  to 
remember  the  so-called  Shrewsbury  “martyrs”  and  the  Clay  Cross  affair  to 
realize  thatjthat  party  will  obviously  not  criticize  the  Attorney  General  of  the 
day  for  not  taking  action  which,  if  taken,  might  cause  embarrassment  to  their 
political  supporters.  ... 

It  is  naive  to  observe,  as  was  done  in  the  Gouriet  case,  that  the  Attorney 
General  may  have  regard  to  political  considerations  but  “not  of  course  acting 
for  party  political  reasons”.  It  is  “of  course”  exactly  the  present  appearance 
and  the  future  possibility  that  he  might  so  act  which  endangers  both  existing 
respect  for  and  the  future  effectiveness  of  the  rule  of  law,  already  sadly  eroded 
in  many  fields. 

In  Canada,  both  the  Ontario  and  British  Columbia  Law  Reform  Commis¬ 
sions,  are  currently  embarked  on  research  studies  with  a  view  to  reforming 
the  law  of  standing.  A  number  of  groups  claiming  to  represent  the  public 
interest  in  environmental  or  other  areas,  have  claimed  that  our  law  is  far  too 
restrictive  in  denying  access  to  the  courts  to  protect  public  rights  except 
through  the  intervention  of  the  Attorney  General.  Serious  constitutional 
questions  on  standing  are  increasingly  being  raised  in  the  courts.  I  am  sure 
they  will  be  discussed  at  length  by  the  two  law  reform  commissions,  and  I 
look  forward  keenly  to  reading  their  reports. 

The  office  of  Attorney  General  is  steeped  in  history  and  tradition.  That 
history,  those  traditions,  are  not  merely  of  academic  or  scholarly  interest. 
The  traditions  of  the  office  of  Attorney  General  boil  down  in  their  essence 
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to  a  set  of  very  clear  and  very  high  standards  of  independence  and  objectiv¬ 
ity,  against  which  every  holder  of  the  office,  whether  in  England  or 
elsewhere  in  the  Commonwealth,  must  daily  measure  his  conduct  in  the 
matters  which  come  before  him  for  decision.  The  politically  nonpartisan 
nature  of  the  legal  decisions  the  Attorney  General  must  make,  and  the 
strong  tradition  of  legislative  accountability  of  the  office,  constitute  one  of 
the  most  important  bulwarks  of  the  rule  of  law. 

Far  from  representing  the  dead  hand  of  historical  precedent,  the  tradi¬ 
tions  of  the  office  of  Attorney  General  represent  a  living  standard  of  con¬ 
duct  which  constantly  and  urgently  commands  the  attention  of  everyone 
who  is  privileged  to  fill  that  office. 

The  office  can  be  a  demanding  and,  at  times,  a  lonely  one.  Many  of  the 
Attorney  General’s  tasks  simply  cannot  be  delegated,  since  the  accountabil¬ 
ity  for  the  decisipns.rests  .personally>  on  his  shoulders.  One  of  t^e  most 
famous  English  Attorneys,  Francis  Bacon  once  said  that  the  office  of  At¬ 
torney  General  was  “the  painfuUest  task  in  the  realm”.  It  fell  to  another 
Attorney  General,  Sir  Patrick  Hastings,  a  few  centuries  later  to  say  that  be¬ 
ing  an  Attorney  General  was  his  view  of  hell.  Sir  Patrick  graphically 
described  his  misery  in  his  Autobiography: 

My  day  began  at  seven  o’clock  in  the  morning  and  I  rare’y  got  to  bed  before 
five  the  next  morning.  The  day  was  spent  in  one  long  rush  between  the  Law 
Courts,  Government  departments,  and  the  House  of  Commons.  The  night,  or 
rather  the  early  morning  was  needed  in  order  to  get  ready  for  the  next  day. 
Nothing  that  I  began  was  I  ever  allowed  to  finish;  and  nothing  was  ever  fin¬ 
ished  until  something  else  was  begun.  Being  an  Attorney-General  as  it  was  in 
those  days  is  my  idea  of  hell.  The  only  person  who  enjoyed  my  exalted  position 
was  my  chauffeur.  As  I  was  in  possession  of  a  Cabinet  pass  I  was  authorized  to 
drive  through  the  streets  without  any  regard  to  ordinary  police  regulations.  He 
invariably  elected  to  cross  Trafalgar  Square  on  the  wrong  side. 

I  was  unpopular  with  everyone;  the  policemen  in  the  House  of  Commons 
came  to  me  in  a  body  to  protest  against  being  kept  up  so  late.  I  had  no  idea 
that  because  I  stayed  there  all  night  they  were  obliged  to  stay  there  too. 
Although  I  lived  only  a  mile  away  it  was  too  far,  and  I  was  obliged  to  take 
rooms  in  Queen  Anne’s  Mansions  in  order  to  have  time  for  any  sleep  at  all. 

Life  was  made  no  easier  by  bright  young  Conservatives  who  devised  a  pleasant 
scheme  whereby  to  cause  additional  annoyance;  they  made  a  habit  of  com¬ 
plaining  that  the  Government  were  discourteous  to  the  House  by  not  Having 
one  of  the  law  officers  present  during  the  debates  in  order  to  answer  wholly 
unnecessary  legal  queries.  As  they  knew  that  I  was  the  only  law  officer 
available,  and  that  I  was  probably  far  away,  their  jibe  was  much  appreciated. 
Anyhow,  they  made  my  life  unbearable.  By  the  end  of  the  summer  I  had  en¬ 
joyed  about  as  much  as  I  could  stand. 

There  are  times  when  1  wholeheartedly  sympathize  with  Sir  Patrick 
Hastings’  experience. 
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Attorneys  General  are  above  all  servants  of  the  law,  responsibile  for 
protecting  and  enhancing  the  fair  and  impartial  administration  of  justice, 
for  safeguarding  civil  rights  and  maintaining  the  rule  of  law.  One  of  the  cen¬ 
tral  responsibilities  of  the  office  today,  as  I  see  it,  is  to  ensure  that  the  law  is 
kept  in  step  with  contemporary  needs  and  conditions.  Law  reform  has  been 
one  of  my  major  concerns  since  taking  office  in  1975.  Although  it  has  re¬ 
quired  an  exceptional  amount  of  time  in  policy-making,  in  Cabinet,  and  the 
House,  I  am  proud  to  have  introduced  63  separate  bills  in  the  last  four 
years.  I  think  that  major  measures  such  as  family  law  reform,  succession 
law  reform  and  reform  of  our  provincial  offences  procedure  will  be  of  in¬ 
calculable  benefit  to  the  public  whom  we  serve. 

Law  Reform  is  a  time-consuming  and  absorbing  task.  The  principles  of 
reform  can  only  become  a  concrete  reality  when  they  have  undergone  a 
lengthy  process  of  detailed  and  searching  examination  in  the  legislature.  In 

process  of  painstaking  attention  to  detail,  absorbing  though  it  may  be, 
one  can  never  lose  sight  of  the  central  goals  of  law  reform  in  the  classic 
sense  that  was  expressed  so  many  years  ago  by  Lord  Brougham  in  his 
famous  speech: 

It  was  the  boast  of  Augustus  .  .  .  that  he  found  Rome  of  brick,  and  left  it  of 
marble;  a  praise  not  unworthy  of  a  great  prince,  and  to  which  the  present  reign 
also  has  its  claims.  But  how  much  nobler  will  be  the  Sovereign’s  boast,  when 
he  shall  have  it  to  say,  that  he  found  law  dear,  and  left  it  cheap;  found  it  a 
sealed  book — left  it  a  living  letter;  found  it  the  patrimony  of  the  rich — left  it 
the  inheritance  of  the  poor;  found  it  the  two-edged  sword  of  craft  and  oppres¬ 
sion — left  it  the  staff  of  honesty  and  the  shield  of  innocence. 

I  can  think  of  no  better  precept  with  which  to  leave  these  thoughts  on 
the  Office  of  Attorney  General.  Lord  Brougham’s  rubric  quite  properly  em¬ 
phasizes  the  paramount  importance  of  the  administration  of  justice  serving 
every  member  of  the  public.  Those  of  us  who  are  privileged  to  serve  in  this 
office  cannot  help  but  be  humbled  by  the  sense  of  historical  tradition  and 
duty  which  has  from  the  earliest  day  infused  the  work  of  the  Attorney 
General. 

The  office  of  Attorney  General  is  central  to  our  system  of  justice,  as  it 
is  in  England,  Australia,  the  United  States  and  all  other  common  law  coun¬ 
tries.  It  is  sustained  by  the  great  traditions  shared  by  our  profession,  of 
commitment  to  ordered  liberty  under  law,  to  freedom,  justice  and  the  rule 
of  law. 


NOTES 

1.  [1978]  A.C.  435  (H.L.);  revg.  [1977]  Q.B.  729  (C.A.). 


i; 


•  'hJi 


i’’ 

'  -  . 

*  * 

'  ^ 

f  ^  ^  ^ 

'■■  ''t'.;j;w«=-. 


»»• 


u 

t,- 


J 


A- 


4... 

\ 


■  S  ■ 


.*■; 


1 


i-'- 


Charter  Litigation 


Edited  by 

Robert  J.  Sharpe 

B.A.,  LL.B.,  D.PhiL 


Of  the  Ontario  Bar 

Professor  and  Director,  Constitutional  Litigation 

Programme 
Faculty  of  Law 
University  of  Toronto 


Butterworths 


Toronto  and  Vancouver 


Chapter  3 


THE  ATTORNEY  GENERAL  AND 
THE  CHARTER  OF  RIGHTS 

J.  LI.  J.  Edwards* 


Whatever  views  may  have  been  entertained  as  to  the  restricted  ambit 
of  section  7  of  the  Chaner  of  Rights,  as  expressed  by  the  Attorney  General 
of  Canada  and  his  senior  officials  when  piloting  the  measure  through 
Parliament,*  we  now  have  to  face  the  realities  of  the  constitutional  initi¬ 
atives  asserted  by  the  Supreme  Court  in  the  B.C.  Motor  Vehicle  Act  case.^ 
According  to  the  leading  judgment  delivered  by  Lamer  J.,  and  assented 
to  by  all  but  one  of  the  other  members  of  the  court,  “the  principles 
of  fundamental  justice  are  to  be  found  in  the  basic  tenets  and  principles, 
not  only  of  our  judicial  process,  but  also  of  the  other  components  of 
our  legal  system.”’  Conformity  with  procedural  principles  of  fundamental 
justice  is  no  longer  the  only  standard  when  considering  a  challenge  based 
on  section  7.  Henceforth,  provisions  and  principles  of  the  substantive 
law  are  also  subject  to  constitutional  examination  by  the  courts.^  This 


•Professor  Emcriius,  Faculty  of  Law  and  the  Centre  of  Criminology.  University  of  Toronto. 
'See  the  Proceedings  of  the  Senate  joint  Committee  on  the  Constitution  of  Canada,  32nd 
Pari..  1st  Scss.  Issue  no.  46,  January  27,  1981,  cols.  30-33,  35-39,  40-43.  for  the  opinions 
expressed  by  Mr.  Chretien,  in  his  capacity  as  Minister  of  Justice  &  Attorney  General 
of  Canada,  and  Mr.  B.L.  Straycr,  Assistant  Deputy  Minister,  Public  Law.  Justice  Depart¬ 
ment.  Following  his  app>ointment  to  the  Federal  Coun,  Trial  Division.  Strayer  J.  adhered 
to  the  view  he  had  expressed  to  the  Senate  Joint  Committee,  viz.,  that  s.  7  of  the  Charter 
was  designed  to  cover  procedural  not  substantive  principles  of  fundamental  justice:  see 
Latham  v.  Solicitor  General  of  Can.  et  al.  (1984),  39  C.R.  (3d)  78  (Fed.  TD.).  The 
Manitoba  CA.  took  the  same  position  in  R.  v.  Hayden  (1983),  3  D.L.R.  (4th)  361,  at 
363-4  (Man.  QA.),  but  the  more  expansive  interpretation  of  s.  7  was  clearly  preferred 
by  the  Ontario  CA.  in  R.  v.  Young  (1984),  46  O.R.  (2d)  520,  at  542  (C.A.);  R.  v.  Roche 
(1985),  46  CR.  (3d)  160,  at  170  (Ont.  CA.);  and  R.  v.  Morgentaler  (1985).  52  O.R.  (2d) 
353,  at  385-6  (C.A.).  It  was  the  B.C.CA.'s  decision  in  the  Motor  Vehicle  Act  Reference 
case  (1983),  147  D.L.R.  (3d)  537  (B.CCA.),  that  was  upheld  by  the  S.C.C..  [1985]  2 
S  C.R  486.  thus  substantially  departing  from  the  drafters'  original  conception  of  what 
s.  7  of  the  Charter  was  intended  to  accomplish. 
me  B.C.  Motor  Vehicle  Act.  [1985]  2  S  CR.  486. 

^Ibid.,  at  512. 

'Experience  may  well  demonstrate  the  irreconcilable  nature  of  the  di.^tinction  drawn  b> 
Lamer  j  when  he  stated;  "The  task  of  the  Court  is  not  to  choose  between  substantive 
or  procedural  content  per  se  but  to  secure  for  persons  ‘the  full  benefit  of  the  Charter  s 
protection’  ...  under  s.  7.  while  avoiding  adjudication  of  the  merits  of  public  policy 
I  bid.,  at  499. 
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inierpreiaiion  of  section  7  of  the  Charier  has  confirmed  what  has  already 
become  obvious  to  any  student  of  the  constitutional  scene  in  Canada. 
In  the  words  again  of  the  Supreme  Court:  “even  at  this  early  stage  in 
the  life  of  the  Charter,  a  host  of  issues  and  questions  have  been  raised 
which  were  largely  unforeseen”^  at  the  time  of  the  parliamentary  debates 
leading  up  to  the  entrenchment  of  the  Charter. 

A.  Need  to  Reassess  the  Constitutional  Position  of 
THE  Attorney  General’s  Office  in  Canada 

In  this  unfolding  agenda,  created  by  the  Charter  of  Rights,  there 
is  a  vital  need  to  reassess  the  role  of  the  office  of  Attorney  General  ;n 
this  country.  The  present  symposium  provides  an  opportunity,  I  hope, 
to  instil  a  greater  awareness  of  the  unique  character  of  this  historic  office. 
It  may  be  that  “reassess”  is  too  strong  a  word  to  describe  an  exercise 
that  has  scarcely  begun  and  which,  if  it  has  ever  existed  in  Canada, 
has  generally  succeeded  in  obscuring  most  of  the  usual  signs  of  active 
debate  on  the  subject.  Occasionally,  it  is  true,  pronouncements  are  made 
by  the  courts  at  all  levels  categorically  rejecting  jurisdiction  to  review 
such  decisions  as  the  preferring  of  indictments  or  the  staying  of  pro¬ 
ceedings  made  by  the  Attorney  General  in  his  capacity  as  the  Crown’s 
chief  prosecutor.®  This  unwillingness  to  encroach  on  the  traditional 
domain  of  the  Attorney  General,  as  the  member  of  the  executive  branch 
responsible  for  the  administration  of  justice,  is  usually  accompanied  by 

reminders  from  the  bench  of  the  constitutional  principle  that  the  account- 

0 

ability  of  the  Attorney  General,  within  his  sphere  of  authority,  is  to 
be  discharged  on  the  floor  of  the  legislature  or  in  the  Parliament  of 
Canada,  as  the  case  may  be.’ 


^Ibid.,  at  509. 

‘The  leading  decision  which  recognizes  this  principle  is  Smythe  v.  The  Queen,  [1971] 
S.CR.  680,  affirming  the  constitutional  analysis  contained  in  the  judgment  of  Wells 

C. J.H.C  in  [1971]  2  O.R.  209  (CA.).  Other  important  cases  that  subscribe  to  the  same 
view  of  the  Attorney  General’s  position  include  R.  v.  Court  of  Sessions  of  the  Peace 
et  al.,  ex.  p.  Lafleur,  [1967]  3  CC.C  244  (Que.  CA.);  Re  Balderstone  and  The  Queen 
(1983),  4  D  L.R.  (4th)  162  (Man.  C.A.);  and  Re  Satkuly  and  The  Queen  (1979),  48  CC.C. 
(2d)  192  (Ont.  CA.).  The  nub  of  the  problem  is  captured  in  the  Balderstone  decision 
where  Monnin  CJ.M.  declared  [ibid.,  at  169):  "The  judicial  and  the  executive  must 
not  mix.  These  are  two  separate  and  distinct  functions.  The  accusatorial  officers  lay 
informations  or  in  some  cases  prefer  indictments.  Courts  or  the  curia  listen  to  cases 
brought  to  their  attention  and  decide  them  on  their  merits  or  on  meritorious  preliminary 
matters.  If  a  judge  should  attempt  to  review  the  actions  or  conduct  of  the  Attorney- 
General  —  barring  flagrant  impropriety  —  he  could  be  falling  into  a  field  which  is 
not  his  interfering  with  the  administrative  and  accusatorial  function  of  the  Attorney- 
General  or  his  officers.  That  a  judge  must  not  do." 

’See,  e.g.,  in  Canada,  Re  Dowson  and  The  Queen  (1981),  62  C.C.C.  (2d)  286.  at  288 
(Ont.  C.A.);  revd  [1983]  2  S.C.R.  144,  per  Howland  C.J.O.;  Re  Balderstone  (1983).  4 

D. L.R.  (4th)  162,  at  169  (Man.  C.A.),  per  Monnin  C.J.M.;  and,  in  England.  Gounet 
V.  Union  of  Post  Office  Workers,  [1978]  A.C.  435,  at  512  and  524  (H.L.). 
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Looked  at  in  icalisiic  terms,  there  is  no  denying  the  fact  that  the 
fjractical  exigencies  of  a  crowded  legislative  timetable,  and  even  more 
so  the  ineffectual  questioning  of  the  principal  Law  Officer  of  the  Crown, 
have  contributed  to  diminishing  confidence  in  the  argument  that  the 
proper  place  to  subject  the  Attorney  General  to  a  full  accounting  for 
departmental  actions  is  the  legislative  assembly.  An  examination  of  the 
proceedings  in  Parliament  and  the  provincial  legislatures  during  the 
past  quarter  of  a  century  will  quickly  confirm  that  such  occasions  of 
public ac'  ountability  have  been  singularly  sparse  in  number.  It  is  possible 
to  enumerate  with  no  difficulty  at  all  the  few  instances  in  which  a  full 
scale  attempt  has  been  made  to  define  for  the  assembled  legislators  the 
nature  of  the  office  of  the  Attorney  General  and  the  reponsibilities  of 
this  important  portfolio.®  Furthermore,  if  the  matter  is  viewed  from  the 
perspective  of  a  person  who  feels  that  he  has  been  wronged  by  the  actions 
of  the  Attorney  General,  the  inadequacies  of  the  legislative  assembly 
as  a  tribunal  for  remedying  a  particular  injustice  become  more  than 
ever  apparent. 

Despite  all  these  deficiences,  as  I  have  more  fully  argued  elsewhere,’ 

I  am  not  persuaded  that  we  should  cast  aside  the  potential  strengths 
inherent  in  the  system  of  parliamentary  accountability  with  its  ultimate 
sanction  of  enforcing  the  resignation  or  dismissal  of  the  responsible  Attor¬ 
ney  General.  With  every  likelihood  of  a  growing  range  of  Charter  chal¬ 
lenges  to  governmental  policies  being  launched  in  the  courts  we  should 
not  overlook  the  fact  that  if  minded  to  do  so,  the  legislature  can  effectuate 
statutory'  changes  or  rectify  unacceptable  modes  of  executive  action.  An 
imaginative  and  politically  sensitive  Attorney  General  can  be  counted 
upon  to  show  a  marked  awareness  of  the  alternative  options  at  his  disposal 
in  meeting  confrontations  clothed  in  the  language  of  the  Charter  of 
Rights. 

Until  very  recently,  the  appearance  of  an  Attorney  General  in  person 
to  argue  a  constitutional  (or  any  other)  case  was  calculated  to  reveal 
the  incumbent’s  lack  of  forensic  skills  and  experience.  As  most  lawyers 
are  aware,  this  situation  is  in  marked  contrast  to  that  which  prevails 
in  Britain  where  each  of  the  Law  Officers  —  the  Attorney  General  and 


•Sec.  e.g.,  ilic  siaiemem  by  ihe  Auorney  General  of  Canada  (Mr.  Ron  Basford)  in  conneciion 
with  the  prosecution  of  the  Toronto  Sun  under  the  Official  Secrets  Act,  H.C.  Debates. 
Vol.  121.  pp.  3881-3883.  March  17,  1978  and  that  of  the  Attorney  General  of  Ontario 
(Mr.  Roy  McMurtry)  in  announcing  his  decision  not  to  prosecute  Mr.  Francis  Fo\ 
a  member  of  the  Federal  Cabinet.  Ontario  Le.gislative  Debates,  December  23.  1978. 

’Sec  Edwards.  The  Attorney  General.  Politics  and  the  Public  Interest  (1984)  (hereafiei 
The  Attorney  General),  pp.  129-137;  Edwards.  The  Law  Officers  of  the  Crown  (196-1) 
(hereafter  The  Law  Officers).  Chs.  10  and  11;  and  Edwards.  Ministerial  Responsibility 
for  National  Security  as  it  relates  to  the  Offices  of  Prime  Minister,  Attorney  General 
and  Solicitor  General  of  Canada  (1980)  (hereafter  Ministerial  Responsibility),  Chs.  11 
and  12. 


V  S 


t£  I 


U\ 

i . 


*jl/  ^:% 

<* 

■.mt 

:*»'■■  1*/'*»'T|N  '  '  ■ 


i  <  ..«i  t4«N(' 


■  ■«  ",  \,4i  T^^•1tr^'%^a'i■.  F.,«,  ■„,  s 

' '  ‘  '-'.»  ,  "»';  !^^^'^  ■  i-tw ;:  ',^r>^' 

>  1 


J.  • 

-I 


48 


Charter  Litigation 


ihe  Solicitor  General,  as  well  as  the  Lord  Advocate  in  Scotland  —  is 
likely  to  have  achieved  some  eminence  as  counsel  prior  to  his  or  her 
political  appointment.  I  for  one,  however,  welcome  the  reversal  of  past 
experience  in  Canada  with  the  appointment  of  counsel  of  the  first  rank, 
in  the  person  of  Mr.  Ian  Scott,  to  the  position  of  Attorney  General  of 
Ontario.  This  event  augurs  well  for  enhancement  of  this  historic  office. 
If  any  of  Mr.  Scott’s  ministerial  counterparts  in  other  parts  of  the  country 
is  minded  to  assert  his  pre-eminent  right  of  audience  in  the  courts  I 
hope  that  the  cases  selecte-d  will  at  least  reflect  the  importance  of  the 
issues  before  the  court. 

It  may  be  worth  noting  here  that  there  exists  a  long  established 
convention  in  England  and  Wales  that  the  Attorney  General  should  lead 
in  Crown  cases  involving  major  constitutional  considerations  and  ir- 
criminal  prosecutions  for  treason.  The  same  observation  would  appear 
to  extend  to  important  trials  under  the  Official  Secrets  Act.  Given  the 
notable  differences  that  have  come  to  be  accepted  in  Canada  as  to  the 
Attorney  General’s  non-appearances  as  leading  counsel  it  would  bo  inap¬ 
propriate  to  draw  invidious  comparisons  with  the  traditions  associated 
with  the  Law  Officers  in  Britain.  But,  as  I  shall  endeavour  to  argue 
later  in  this  paper,  a  strong  case  can  be  developed  favouring  the  personal 
intervention  of  the  Attorney  General  in  cases  that  involve  major  questions 
of  constitutional  importance  under  the  Charter  of  Rights. 

In  the  past,  if  constitutional  questions  reached  the  point  of  litigation 
it  was  customary  to  find  counsel  representing  the  Attorney  General  of 
Canada  squaring  off  against  a  bevy  of  other  counsel  representing  those 
provinces  which  had  a  major  stake  in  the  outcome  of  the  litigation. 
Occasionally,  the  federal  Department  of  Justice  might  enjoy  the  unac¬ 
customed  support  of  one  or  two  provinces  in  arguing  for  a  particular 
interpretation  of  a  contentious  statutory  provision.  This  was  never  the 
case,  however,  on  the  burning  issue  of  constitutional  authority  to  prose¬ 
cute.  On  the  crucial  question  of  drawing  the  boundary  lines  demarcating 
the  scope  of  provincial  power  under  the  administration  of  justice  head 
of  power  (s.  92(H))  and  its  relation  to  the  federal  authority  under  the 
criminal  law  power  (s.  91(27)),  the  federal  and  provincial  positions  remain 
implacably  divided.  This  was  not  always  so,  at  least  if  reference  is  had 
to  ministerial  statements  on  the  subject  in  the  Parliament  of  Canada 
by  former  federal  Attorneys  General."  The  policy  decision  to  assert,  orig¬ 
inally  in  exceptional  situations  and  later  expanded  to  normal  circum¬ 
stances,  the  Government  of  Canada's  exclusive  authority  to  prosecute, 
including  offences  under  the  Criminal  Code,  is  of  comparatively  recent 


’’See  Edwards.  The  Law  Ofjicers,  pp.  306-308. 

"A  selection  of  such  pronouncements  is  contained  in  Edwards.  Ministerial  Responsibility, 
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origin.  This  constitutional  stance  has  now  been  strengthened  by  a  group 
of  unfortunate  decisions  by  the  Supreme  Court  of  Canada  in  the  Haitser,^'^ 
Wetmore^^  and  C.N.  Transportation'*  cases  that  reflect  an  exaggerated 
adherence  to  the  ipsissima  verba  of  the  language  used  in  the  B.N.A. 
Act,  coupled  with  insufficient  weight  being  accorded  to  the  constitutional 
history  of  prosecuting  responsibilities  prior  to  Confederation.  The  efflux 
of  time  and  the  changing  composition  of  the  highest  court  may  yet  bring 
about  a  shift  in  that  court’s  delineation  of  constitutional  jurisdiction 
with  respect  to  prosecuting  decisions  that  fall  within  the  ambit  of  the 
Criminal  Code. 

What  of  the  future.?  Contentious  issues  regarding  the  interpretation 
of  the  B.N.A.  Act,  now  the  Constitution  Act  1867,  will  continue  to  engage 
the  attention  of  the  Law  Officers  of  the  Crown  at  each  level  of  government 
but,  as  we  have  been  forcefully  reminded  by  the  present  Chief  Justice 
of  Canada  and  his  judicial  colleagues,  a  vital  shift  in  approach  is  called 
for  when  applying  that  part  of  the  Canadian  Constitution  that  is  now 
entrenched  in  the  “Supreme  Law”  of  the  land,  the  Charter  of  Rights 
and  Freedoms.  In  an  address  on  “The  Public  Responsiblities  of  Lawyers” 
to  the  Manitoba  lawyers  in  1983  Dickson  C.J.  warned;*® 

We  musi  exercise  reasonable  sense,  resiraini  and  sclf<onirol  but  the  constitutionally 
protected  rights  and  freedoms  must  not  be  cut  down  by  any  narrow  or  technical 
construction.  The  Charter  is  capable  of  growth  expansion  within  its  constitutional 
limits.  There  is  room  for  interpreting  it  sui  generis  with  less  rigidity  and  more 
generosity  than  other  acts  of  parliament  or  legislatures.  It  must  be  treated  as  a 
constitutional  instfument  enjoying  a  special  status  and  calling  for  principles  of 
interpretation  of  its  own. 


In  the  same  address  the  Chief  Justice  declared: 

Tlte  entrenchment  of  fundamental  rights  and  freedoms  means  that  these  values  are 

higher,  more  sacred,  than  other  public  interests” _ 

(T]he  Charter  has  replaced  parliamentary  supremacy  with  constitutional  supre¬ 
macy.  A  limit  has  been  placed  up>on  absolute  executive  and  legislative  powers.  Public 
authority  has  been  bridled  by  constitutional  guarantee.  A  new  dimension  has  been 

added  to  the  responsibility  of  Canadian  lawyers'* _ 

(I)t  is  presumably  easier  and  cheaper  to  look  to  the  courts  for  social  changes 
than  to  go  through  the  laborious  and  time-consuming  process  of  persuading  leg- 


'*/?.  V.  Hauser  et  a/.,  (1979)  1  S.C.R.  984. 

'*/?.  V.  Wetmore  and  A.G.  Ont.  et  at..  [1983]  2  S.CR.  284. 

'M.G.  Can.  v.  C.N.  Tpl.  Ltd.,  [1983]  2  S.CR.  206. 

”An  indication  of  my  concerns  regarding  this  contentious  issue  was  expressed  shortly 
after  theS.C.C.  handed  down  its  decision  in  R  v.  Hauser  [\919]  1  S.C.R.  984;  see  Ministerial 
Responsibility,  pp.  11-14. 

“(1983),  13  Man.  L.J.  175,  at  186. 

at  185. 

'*Ibid.,  at  184. 
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inIjiois.  Liugiiiion  is  being  subsiiintcd  (oi  (Xiliiics;  ilie  judicial  process  for  the  pol- 
iiu al  piiHCSS.'" 

These  are  surnng  semimenis  bui  perhaps,  in  some  places,  they  exag¬ 
gerate  the  future  implications  for  the  courts  and  legislatures  of  this  coun¬ 
try.  If  indeed  a  new  dimension  has  been  carved  out  of  the  traditional 
responsibilities  of  lawyers,  and  these  are  usually  cast  in  terms  of  the 
adversary  system,  what  of  the  responsibilities  of  the  Attorney  General 
as  the  oft-proclaimed  “guardian  and  protector  of  the  public  interest?”^® 
According  to  the  Chief  Justice  Dickson’s  interpretation  of  the  Charter, 
entrenchment  of  the  fundamental  rights  and  freedoms  means  that  “these 
values  are  higher,  more  sacred,  than  other  public  interests.”  What  gui¬ 
dance  can  the  courts  expea  from  that  avowed  tJiampion  of  the  public 
interest,  the  Attorney  General,  whose  identification  with  these  respon¬ 
sibilities  has  a  long  constitutional  history  recognized  by  the  courts  and 
is  challenged  only  where  a  divergence  of  views  becomes  manifest  as  to 
what  constitutes  “the  public  interest”  in  particular  situations.^*  Section 
1  of  the  Charter,  making  the  enumerated  rights  and  freedoms  subject 
to  such  “reasonable  limits  presaibed  by  law  as  can  be  demonstrably 
justified  in  a  free  and  demoaatic  society,”  is  in  some  ways  the  most 
important  provision  in  the  entire  instrumenc  The  final  determination 
of  how  far  these  limits  are  to  be  applied  rests  with  the  judiciary,  but 
where  the  legislation  or  executive  action  is  challenged  as  violating  Charter 
guarantees,  the  courts  can  look  forward  to  well  developed  arguments 
being  advanced^  by  the  Law  Officers  of  the  Crown  as  to  where  the  reas¬ 
onable  limits  should  be  drawn. 

B.  Independence  and  Paramountcy  of  the  Attorney 
General  as  the  Government’s  Chief  Legal  Adviser 

It  is  important  to  determine  the  precise  character  of  the  duty  cast 
upon  the  Attorney  General  in  seeking  to  uphold  a  particular  interpre¬ 
tation  of  the  existing  law  or  the  constitutionality  of  substantive  principles 
of  law  that  now  appears  to  be  open  to  challenge  under  the  expansive 


'^Ibid.,  at  187.  The  Chief  Justice  of  Canada  has  developed  the  themes  captured  in  the 
above  extracts  in  addresses  delivered  to  the  mid-winter  meeting  of  the  C.B.A.  (Feb.  2, 
1985),  to  the  U.  of  Otuwa  Conference  on  the  Supreme  Court  of  Canada  (Oct.  4,  1985) 
and  to  the  Osgoode  Hall  Law  School.  York  University  Convocation  (June  21.  1985). 

*®The  evolution  of  this  title,  iu  association  with  the  Law  Officers  of  the  Crown  and 
the  scope  of  the  responsibilities  associated  with  it  are  described  in  Edwards,  Fhe  Law 
Officers,  pp.  286-308  and  The  Attorney  General,  pp.  138-176. 

Among  the  instances  where  a  possible  divergence  of  view  may  arise  in  interoreting  where 
the  public  interest  should  lie  are  occasions  when  the  A.G.  appears  as  an  "amicus  curiae” 
or  "iiiiervener"  to  protect  or  enforce  public  rights;  see  Edwards,  The  Attorney  General. 
pp.  153-158,  and  where  the  A.G.  moves  ex  officio  in  relation  to  contempt  of  court  pro¬ 
ceedings:  see  »bid.,  pp.  167-171. 
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approach  to  section  7  of  the  Charier  reflected  in  the  Supreme  Court's 
decision  in  the  B.C.  Motor  Vehicle  Act  Reference  case.^^  Is  the  Attorney 
General  to  be  seen  as  acting  in  his  capacity  as  the  government’s  chief 
lawyer,  as  the  government's  chief  legal  adviser,  or  as  the  Law  Officer 
representing  the  Crown  as  the  "fountain  of  justice”  in  the  sense  of  its 
symbolic  representation  of  a  much  larger  constituency,  the  citizenry  at 
large?  I  propose  to  examine  this  question  initially  in  the  context  of  exec¬ 
utive  action  by  Ministers  and  their  staffs  when  faced  with  legal  and  policy 
alternatives  that  are  overshadowed  by  the  omnipotent  Charier  of  Rights. 
In  some  jurisdictions,  there  is  reason  to  believe  that  departmental  policies 
are  governed  by  the  legal  advice  tendered  by  the  department’s  own  in- 
house  lawyers  or  that  of  private  counsel  whose  opinion  has  been  sought 
and  is  looked  upon  as  supportive  of  the  position  adopted  by  the  pertinent 
Minister.  This  may  not  create  any  particular  difficulties  in  most  situations 
but  let  us  assume  that  a  conflict  of  opinion  arises  by  virtue  of  the  Attorney 
General’s  assessment  of  the  legal  and  policy  issues,  either  in  the  exercise 
of  his  personal  judgment  or  on  the  basis  of  recommendations  put  forward 
by  the  senior  lawyers  in  the  Attorney  General’s  department.  There  appears 
to  be  considerable  confusion  as  to  ■whose  interpretation  of  the  law,  whose 
assessment  of  the  policy  implications  of  the  legal  conflict  should  prevail. 
Furthermore,  with  every  likelihood  of  major  disputes  arising  in  the  inter¬ 
pretation  of  such  pervasive  provisions  as  s.  2  (the  fundamental  freedoms 
section)  and  s.  15  (the  equal  rights  section)  of  the  Charter,  clarification 
of  the  constitutional  position  is  long  overdue. 

It  is  important  to  note  at  the  outset  that  the  existence  of  the  Chariei 
per  se  has  in  no  way  altered  the  constitutional  position.  To  obtain  o 
true  understanding  of  the  status  of  the  Attorney  General’s  office  in  Cana 
dian  constitutional  law  it  is  necessary  first  to  recall  the  terms  of  iht 
original  Act  of  1868  respecting  the  Department  of  Justice.^^  With  som< 
modifications,  that  are  of  no  consequence  to  the  present  discussion,  th( 
constitutional  responsibilities  of  the  Minister  of  Justice  and  Aitorne' 
General  of  Canada  remain  the  same  today.  Most  of  the  provinces  hav. 
followed  the  same  language  in  defining  the  functions  and  duties  of  ih- 
first  Law  Officer  of  the  Crown  in  their  respective  jurisdictions.^^  Fo 
the  sake  of  convenience  I  propose  to  refer  to  the  Ontario  siatuie^^  bu 
no  significant  differences  will  be  found  in  any  of  the  other  provincia 
enactments.  Foremost,  for  our  present  purposes,  is  the  recognition  < 


^'^Supra,  note  2. 

*’Thc  text  of  the  fjcrtinem  sfriions  2  and  3  of  the  Depariment  of  Jusfice  Act.  31  Vici 
c.  39.  together  with  some  of  the  historical  background,  is  given  in  Edwards.  Mimsieru 
Responsibility,  pp.  6-9. 

*’See  ibid.,  pp.  1 1-19. 

^^Ibid.,  pp.  18-19. 
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ihe  Attorney  General  as  “the  Law  Officer  of  the  Executive  Council". 
who  “shall  advise  the  Government  upon  all  matters  of  law  connected 
with  legislative  enactments  and  upon  all  matters  of  law  referred  to  him 
by  the  Government'’;^^  “shall  advise  the  Government  upon  all  matters 
of  a  legislative  nature  and  superintend  all  Governrnent  measures  of  a 
legislative  nature’’;^*  and  “shall  advise  the  heads  of  the  ministries  and 
agencies  of  Government  upon  all  matters  of  law  connected  with  such 
ministries  and  agencies.''^®  If  this  language  lacks  an  assertion  of  the  para- 
mountcy  of  the  Attorney  General’s  advice  when  given  either  to  the  exec¬ 
utive  council  or  its  members  and  their  individual  departments,  it  is  my 
opinion  that  the  unquestioned  supremacy  of  the  Attorney  General  in 
all  matters  concerning  legal  advice  to  the  Government  and  its  several 
parts  derives  from  the  residual  provision  which  states  that  the  holder 
of  that  office  ‘shall  perform  the  duties  and  have  the  powers  that  belong 
to  the  Attorney  General  and  Solicitor  General  of  England  by  law  or 
usage,  so  far  as  those  duties  and  powers  are  applicable  to  Ontario — 
There  is  not  the  space  at  my  disposal  to  argue  fully  the  case  in 
support  of  the  constitutional  positions  of  paramountcy  and  independence 
claimed  for  the  Attorney  General  when  discharging  his  role  as  the  chief 
legal  advisor  to  the  Crown  and  to  the  government  in  all  its  parts.  I 
have  undertaken  this  task  in  my  book  on  The  Attorney  General,  Politics 
and  the  Public  InteresP^  to  which  the  reader  is  encouraged  to  refer.  Where 
the  issues  are  strictly  matters  of  law,  such  as  statutory  interpretation 
or  the  application  of  rules  of  substantive  law  and  procedure,  few  serious 
problems  can  arise.  Where,  however,  legal  and  policy  issues  are  inter¬ 
twined  the  subject  assumes  much  larger  proportions,  especially  if  the 
record  reveals  an  unqualified  commitment  to  the  Ministry’s  position  by 
the  officials  in  that  department’s  legal  branch.  If  the  policies  in  question 
involve  the  application  of  one  or  other  of  the  legal  rights  set  forth  in 
the  Charter,  as  to  which  the  opinion  of  the  Ministry  and  its  legal  branch 
is  diametrically  opposed  to  that  entertained  by  the  Attorney  General, 
the  first  Law  Officer  may  choose  to  defer  to  the  policy  position  taken 
by  the  other  branch  of  the  Executive.  If  so,  this  will  be  by  choice  and 
not  through  any  constitutional  obligation  to  confine  himself  to  expressing 
a  legal  opinion  in  the  narrowest  sense  of  that  expression. 

The  Attorney  General  is  entitled  to  oppose  the  policy  of  his  min¬ 
isterial  colleagues  at  every  stage  of  its  formulation  and  implementation. 


^^Ministry  of  the  Attorney  General  Act,  R.S.O.  1980,  c.  271,  s.  5(a). 

s.  5(e). 

»Ibid..  s.  5((). 

^^Ibtd.,  s.  5(g). 

^oibid.,  s.  5(d). 

’’Edwards,  The  Attorney  General,  pp.  177-197. 
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including  discussions  within  the  appropriate  cabinet  committee  or  in 
the  cabinet  itself.  If  the  full  weight  of  the  Attorney  General's  office  is 
to  be  sustained  it  must  be  seen  that  the  so-called  policy  imperatives  derive 
from  the  legal  implications  of  the  proposed  policy.  Nowhere  is  this  likely 
to  be  more  apparent  than  if  the  proposed  legislative  or  executive  action 
is  calculated  to  invite  a  major  Charter  challenge.  For  the  government 
to  reject  the  Attorney  General’s  advice  would  be  quite  exceptional  and, 
in  my  view,  should  lead  the  Attorney  General  to  question  seriously  his 
commitment  to  serve  the  Government  as  its  chief  legal  adviser.  This 
threat  should  not  be  lightly  undertaken  but  if  the  claim  to  the  title  of 
“guardian  of  the  public  interest"  is  to  be  reinforced  it  must  be  shown 
that  the  Attorney  General  is  totally  committed  to  upholding  the  “Supreme 
Law"  as  the  embodiment  of  society’s  deepest  convictions. 

C.  Constitutional  Duty  of  the  Attorney  General  to 
Act  AS  Guardian  of  the  Public  Interest 

Should  the  application  of  the  Charter  be  less  than  clear,  wherein 
lies  the  further  responsibility  of  the  Attorney  General?  If  he  views  his 
functions  as  restricted  to  that  of  ensuring  that  the  government  is  repre¬ 
sented  by  counsel  in  the  ensuing  litigation,  thereby  acting  in  strict  accor¬ 
dance  with  his  statutory  duty  to  “conduct  and  regulate  all  litigation 
for  and  against  the  Crown  or  any  ministry  or  agency  of  Government 
in  respect  of  any  subject  within  the  authority  or  jurisdiction  of  the  Legis¬ 
lature”, it  is  my  opinion  that  the  Attorney  General  would  be  in  serious 
dereliction  of  his  larger  constitutional  duty  to  ensure  that  the  wider  public 
interest  is  adequately  represented.  It  is  not  enough  to  assume  that  a  public 
spirited  citizen  or  interest  group  will  step  forward  to  assert  a  Charter 
challenge.  Merely  ensuring  that  the  necessary  funding  is  forthcoming 
to  maintain  such  a  suit,  including  the  costs  of  providing  legal  counsel 
to  represent  the  citizens’  claims,  is  not  sufficient.  These  alternatives  may 
be  sufficient  to  meet  most  of  the  claims  deserving  support  and  recognition. 
The  door,  however,  must  be  left  open,  in  my  judgment,  for  the  extraor¬ 
dinary  demonstration  of  the  Attorney  General’s  independent  status  and 
independent  responsibilities  by  way  of  active  representation  in  the  courts, 
in  his  own  person  if  that  is  necessary,  to  argue  the  case  on  behalf  of 
the  public  interest.^^- 


^^Ministry  of  the  Attorney  General  Act,  R.S.O.  1980,  c.  271,  s.  5(h). 

”’For  an  early  illustration  of  the  appearance  in  the  same  case  by  the  Attorney  General, 
in  his  role  as  parens  patriae  representing  the  public  interest  and  the  Solicitor  Certeral. 
representing  the  private  interests  of  the  Crown,  a  procedure  that  was  approved  by  Sir 
John  Romilly  M.R..  see  A.G.  v.  Dean  and  Canons  of  Windsor  et  at.  (1858),  24  Beav 
679  at  691,  694. 


I  tv  .  --I'f 
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Steps  to  ensure  that  the  government’s  more  restricted  interests  arc 
adequately  represented  can  readily  be  accomplished  through  senior 
departmental  counsel.  It  could  be  argued  that  the  objective  described 
above  could  just  as  readily  be  discharged  by  engaging  the  services  of 
independent  counsel,  drawn  from  the  ranks  of  the  private  Bar.  This  sug¬ 
gestion  is  deserving  of  implementation  in  appropriate  circumstances. 
My  concern,  however,  is  not  merely  to  observe  the  minimum  dictates 
of  adequate  representation  on  behalf  of  the  maligned  citizen,  or  a  specially 
disadvantaged  or  threatened  group  in  society,  but  to  underline  the  sig¬ 
nificance  that  attaches  to  the  unique  constitutional  place  occupied  by 
the  office  of  the  Attorney  General  in  Canada  and  in  so  doing  to  strengthen 
in  the  public  mind  an  awareness  of  the  Attorney  General’s  determination 
to  uphold  the  essential  qualities  of  this  historic  office.  Added  force  to 
these  arguments  is  provided  by  the  specific  inclusion  in  the  federal  Depart¬ 
ment  of  Justice  Act,  and  in  each  of  the  provincial  statutes  that  describe 
the  functions  of  the  Attorney  General,  of  the  requirement  that  the  Attorney 
General  “shall  see  that  the  administration  of  public  affairs  is  in  accordance 
with  the  law”.”  That  exhortation,  I  suggest,  is  given  renewed  vigor  in 
the  light  of  the  Charter’s  declaration  that  its  manifold  provisions  represent 
"the  supreme  law  of  Canada”  subject,  of  course,  to  the  tantalizing  prob¬ 
lems  that  are  embedded  in  section  32  defining  the  constitutional  scope 
of  the  Charter. 

D.  Some  Comparative  Lessons  from  the  United  States 
Experience 

I  would  not  at  all  be  surprised  to  hear  criticisms  of  my  exposition 
of  the  philosophy  towards  Charter  questions  that  should  permeate  the 
thinking  and  actions  of  those  who  assume  the  office  of  Attorney  General. 
Such  criticisms  might  be  expected  to  dwell  on  the  predominantly  political 
role  associated  with  the  office  in  Canadian  history,  it  being  an  accepted 
fact  that  at  least  since  Confederation  the  porfolio  of  Attorney  General 
has  been  amongst  the  more  senior  appointments  in  the  executive  council, 
or  what  we  now  popularly  refer  to  as  the  cabinet.  In  this  respect  the 
office  is  much  closer  to  the  United  States  tradition  than  the  experience 
of  the  Attorney  General  in  the  United  Kingdom  which  office,  for  tiie 
past  60  years,  has  always  remained  outside  the  cabinet.’^  Nevertheless, 
it  is  interesting  to  note  that,  following  the  Watergate  affair,  there  have 
been  serious  attempts  to  develop  a  strictly  non-partisan  approach  to  the 
lav.  yering  functions  of  the  United  States  Department  of  Justice.  In  1980 
a  remarkably  frank  and  revealing  examination  of  these  issues  was  under- 


”R.S.C  1970.  c.J-2.  s.  4(b)  and  R.S.O.  1980,  c.  271,  s.  5  (b). 

’^See  Edwards,  The  Law  Officers,  ch.  9  and  The  Attorney  General,  ch.  3 
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taken  in  a  conference  that  bore  the  title  “The  President,  the  Attornev 
General  and  the  Department  of  Justice."^^  Participating  in  that  event 
were  a  number  of  recent  holders  of  the  offices  of  Attorney  General  and 
Solicitor  General  of  the  United  States,  former  Counsel  to  the  President, 
and  former  heads  of  the  principal  divisions  of  the  Justice  Department 
One  former  Attorney  General  maintained  that  the  Justice  Department 
should  be  a  “neutral  zone”,^*  and  others  referred  to  the  “deeply  held 
belief  among  Justice  Department  lawyers  that  their  allegiance  is  to  the 
law  and  that  they  should  behave  as  detached  professionals,  unswayed 
by  what  are  loosely  and  invidiously  referred  to  as  political  consider- 
tions."^’  At  the  same  time  it  was  acknowledged  that  the  policies  of  the 
current  administration  had  to  be  taken  into  account.  As  the  writer  of 
the  principal  discussion  paper  for  the  Conference,  Professor  Daniel  J. 
Meador,  fxjinted  out:^*  “An  appropriate  accommodation  of  these  tensions 
is  a  central  mission  of  the  Attorney  General.  [A]s  the  link  between  the 
White  House  and  the  government’s  legal  forces,  the  Attorney  General 
must  assure  adherence  to  law  while  at  the  same  time  implementing 
Administration  policies  insofar  as  those  policies  are  not  contrary  to  law 
and  do  not  work  unfairness  in  the  administration  of  justice.”  This  assess¬ 
ment  might  equally  be  said  to  describe  the  continuous  conflict  of  purposes 
that  face  the  holder  of  the  same  office  in  every  jurisdiction  of  Canada. 

Before  leaving  this  brief  comparative  glance  at  our  neighbours  to 
the  south  it  might  be  useful  to  take  a  closer  look  at  the  position  of 


”A  fuller  discussion  of  the  issues  covered' in  this  Conference,  held  in  the  Universiiv  of 
Virginia,  Januars-  4-5,  1980,  is  contained  in  The  Attorney  General,  pp.  58-61.  190-192 
The  Conference  proceedings,  including  the  major  paper  by  Professor  Daniel  J.  Meador, 
were  published  by  the  White  Burkett  Miller  Center  of  Public  Affairs,  University  of  Vir¬ 
ginia,  under  the  title.  The  President,  The  Attorney  General  and  the  Department  of  Justice 
(1980). 

“Address  by  the  Hon.  Griffin  B.  Bell.  Attorney  General  of  the  U.S.,  before  Deparunem 
of  Justice  Lawyers  (Sept.  6,  1978),  cited  in  Conference  Proceedings,  ibid.,  p.  33. 

’’Conference  Proceedings,  ibid. 

^*lbid.,  p.  34.  Archibald  Cox.  a  former  U.S.  Solicitor  General  and  Special  Prosecutor  in 
the  Watergate  affair,  has  expressed  his  view  of  the  S.G.'s  office  even  more  forcefully 
stating: 


.  .  the  Solicitor  General  of  the  United  States  enjoys  more  indepiendence  than 
any  other  lawyer  in  government,  indeed  more  indejaendence  than  any  other  official. 
He  enjoys  it.  and  his  clients,  government  agencies  and  ofSicials  defer  to  him. 
only  because  of  the  tradition  established  long  ago  by  the  candor  of  Solicitors 
General  Mitchell  and  Thatcher  in  presenting  cases  to  the  Supreme  Court,  by 
confess.ions  of  error  when  it  would  be  stultifying  to  defend  the  government's  posi¬ 
tion.  and  by  the  person  refusal  on  rare  occasions  to  argue  a  case  or  even  to  sign 
the  government's  brief  when  the  'client',  the  President  or  Attorney  General,  dictated 
a  position  that  the  Solicitor  General  concluded  he  could  not  advocate  wiihoiu 
violating  his  duty  to  conscience  and  the  law.  ((1984).  10  Barrister  at  55-56]. 
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the  United  States  Solicitor  General.  According  to  Professor  Meador,  the 
office  of  Solidtor  General  is  amongst  the  most  prestigious  in  the  entire 
legal  profession.^®  The  Solicitor  General  and  his  staff  represent  the  United 
States  in  the  Supreme  Court  and,  in  addition,  decide  whether  the  United 
States  should  file  a  brief  as  amicus  curiae  in  any  appellate  court.  Professor 
Meador  mentions  the  curious  fact  that  the  Solidtor  General’s  office  enjoys 
an  immunity  from  suspicions  of  "political  control"  and  "political  pres¬ 
sures”  that  is  nowhere  matched  by  other  government  lawyers.^®  At  the 
same  time,  there  is  no  denying  the  fact  that  the  Solidtor  General’s  argu¬ 
ments  for  a  particular  legal  position  may  have  profpund  bearing  on 
the  administration’s  sodal  or  economic  polides.  It  is  imfxj.ssible  to  totally 
isolate  tiie  one  set  of  considerations  from  the  other  but  there  can  be 
very  different  outcomes  according  to  which  set  of  variables  dominates 
the  Solidtor  General’s  approach  to  the  litigation.  The  traditions  of  the 
office,  and  the  professional  quality  of  the  lawyers  holding  the  office, 
sustain  expectations  of  a  commitment  to  independence  of  judgment  and 
to  steering  a  course  that  is  captured  by  the  inscription  on  the  wall  just 
outside  the  Attorney  General’s  office  in  Washington  which  reads:  "The 
United  States  wins  its  point  whenever  justice  is  done  one  of  its  citizens 
in  the  courts."^' 

E.  The  Case  for  Reconstituting  the  Office  of 

Solicitor  General  as  a  Non-political  Appointment 

# 

In  the  mid-1960’s  I  argued  publicly  for  the  reorganization  of  the 
Departments  of  Justice  at  both  levels  of  government  in  Canada  and  for 
the  creation  of  a  public  service  appointment  of  Solidtor  General  as  the 
deputy  to  the  Attorney  General  and  responsible  to  the  senior  Law  Officer 
for  representing  the  Crown  in  all  civil  and  criminal  proceedings.^^  Had 
these  pleas  been  realized,  the  office  of  Solicitor  General  would  have  been 
in  place  to  meet  some  of  the  needs  that  I  see  associated  with  the  advent 
of  the  Charter  of  Rights  and  Freedoms  as  part  of  our  constitution.  As 
is  well  known,  action  was  taken  in  1966  by  the  Government  of  Canada, 
and  later  confirmed  by  Parliament,  to  separate  the  policing  and  ,  law 
enforcement  functions  of  the  Department  of  Justice  from  the  litigation 
and  other  lawyering  responsibilities  associated  with  the  office  of  the  Aitor- 


>Vbid. 

*'‘lbid.,  p.  35. 

*'Ibtd.,  p.  34. 

”In  a  public  Icaurc  entitled  "Penal  Reform  and  the  Machinery  of  Criminal  Justice  in 
Canada",  subsequently  published  in  (1966),  8  Cr.  L.Q.  408,  at  424-426.  This  is  the  con¬ 
stitutional  position  reflected  in  Australia  (both  federally  and  in  the  States)  and  in  New 
Zealand. 
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ney  General  of  Canada. Reorganizaiion  of  a  similar  nature  was  later 
to  sweep  the  legislative  corridors  of  Ontario  and  Alberta,  in  the  course 
of  which  the  title  of  Solicitor  General  was  misguidedly  conferred  upon 
the  newly  created  departments  of  government  responsible  for  policing, 
law  enforcement  and  corrections.^^  This  retrograde  step  has  succeeded 
in  distorting  beyond  recognition  the  historical  foundations  of  the  office 
of  Solicitor  General  which  date  back  to  the  I5th  century  in  England. 

Apart  from  the  Canadian  aberrations  to  which  I  have  just  referred, 
I  know  of  no  other  instances  within  the  English  speaking  world  in  which 
the  Solicitor  General’s  office  has  been  dissociated  from  its  principal  func¬ 
tion  of  being  the  second  Law  Officer  of  the  Crown,  and  deputy  to  the 
Attorney  General.^^  If  the  goal  of  de-politicizing  the  office  of  Attorney 
General  in  Canada  is  viewed  as  unattainable,  there  is  all  the  more  reason 
for  restoring  the  office  of  Solicitor  General  to  its  former  status  and  replac¬ 
ing  the  title  of  the  present  departments  with  a  description  such  as  the 
"Minister  for  Internal  Affairs”  or  “Minister  of  Justice”  which  would 
more  accurately  reflect  the  scope  of  the  responsibilities  associated  with 
that  department  at  both  levels  of  government.  To  avoid  any  possible 
ambiguity,  I  see  the  argument  for  the  establishment  of  the  Solicitor  Gener¬ 
al’s  office  as  a  non-political  appointment  as  being  entirely  consistent 
with  the  principle  of  ministerial  accountability.  The  appointee  would 
be  responsible  to  the  Attorney  General  in  the  same  way  that  every  other 
public  servant  is  responsible  for  his  actions  to  a  designated  minister 
of  the  crown.  These  constitutional  lines  of  authority  should  not  diminish 
the  necessity  for  both  law  officers  subscribing  to  an  elevated  conception 
of  their  duties  to  represent  the  public  interest,  and  especially  so  when 
appearing  in  Charter  cases. 

F.  The  Operation  Dismantle  Decision  and  Derivative 
Charter  Implications 

So  far  I  have  been  spieaking  of  the  implications  of  the  Charter  of 
Rights  and  Freedoms  particularly  in  relation  to  the  Attorney  General’s 
role  and  constitutional  responsibilities  as  the  government’s  chief  legal 
adviser,  and  those  of  a  revised  office  of  Solicitor  General,  which  I  perceive 


*’Scc  Edwards,  Ministerial  Responsibility,  chs.  4,  5  &  6. 

**lbid.,  pp.  19.  30-34;  see  also  Ministry  of  the  Solicitor  General  Act,  R.S.O.  1980,  c.  288 
and  Department  of  the  Solicitor  General  Act.  R.S.A.  1980,  r.  D-28.  Quebec  seems  about 
to  follow  the  same  path;  sec  Bill  138  tabled  in  the  National  Assembly  on  November 
12.  1986. 

^‘See  The  Attorney  General,  pp.  367-372  (re  the  office  of  .S.C.  in  Australia)  and  pp.  388- 
396  (re  the  same  office  in  New  Zealand).  For  the  position  in  England  and  Wales,  see 
The  Law  Officers,  pp.  119-131. 
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lo  have  special  importance  in  the  context  of  Charter  litigation.  I  propose 
to  turn  my  attention  next  to  examining  some  of  the  equally  important, 
and  certainly  no  less  contentious,  issues  that  I  see  arising  out  of  section 
32(1)  of  the  Charter.  Added  force  to  the  significance  of  this  particulai 
provision  is  derived  from  the  decision  of  the  Supreme  Court  of  Canada 
in  Operation  Dismantle/^ 

As  stated  in  section  32(1): 

32{  1 )  This  Charier  applies 

(a)  to  the  Parliament  and  government  of  Canada  in  respect  of  all  matters 
within  the  authority  of  Parliament . . .  and 

(b)  to  the  legislature  and  government  of  each  province  in  resF>ect  of  all 
matters  within  the  authority  of  the  legislature  of  each  province. 

Although  the  issues  before  the  Supreme  Court  involved  the  actions  of 
the  Government  of  Canada,  as  opposed  to  legislation  enacted  by  the 
Parliament  of  Canada,  the  language  of  section  32  makes  it  abundantly 
clear  that  the  potential  reach  of  the  Charter  extends  in  like  measure 
to  the  activities  of  the  executive  branch  of  government  at  both  levels, 
federal  and  provincial.  Constitutional  challenges  based  on  the  provisions 
of  the  Charter  extend  beyond  the  legislative  boundaries  embodied  in 
sections  91  and  92  of  the  Cktnstitution  Act.  Henceforth,  all  governmental 
action,  derived  from  whatever  source  of  legal  authority,  is  amenable  to 
scrutiny  by  the  courts  provided  it  can  be  established  that  any  of  the 
Charter’s  enumerated  rights  and  freedoms  have  been  infringed  or  denied 
or  imperilled! 

Dickson  C.J.,  speaking  for  five  members  of  the  Court,  devoted  little 
time  in  Operation  Dismantle  to  establishing  the  applicability  of  the  Char¬ 
ter  to  the  federal  Cabinet’s  decision  to  permit  the  testing  of  the  cruise 
missile.  He  stated:^’ 

(CJabinci  decisions  fall  under  s.  32(I)(a)  of  the  Charter  and  are  therefore  reviewable 
in  the  courts  and  subjea  to  judicial  scrutiny  for  compatibility  with  the  Constitution. 

I  have  no  doubt  that  the  executive  branch  of  the  Canadian  government  is  duty 
bound  to  act  in  accordance  with  the  dictates  of  the  Charter. 


One  further  statement  by  the  court  should  not  be  overlooked,  insomuch 
as  it  bears  on  the  general  provision  in  section  52(1)  of  the  Charter  whichi 
declares: 

The  Constitution  of  Canada  is  the  supreme  law  of  Canada  and  any  law  that  is 
inconsistent  with  the  provisions  of  the  Constitution  is,  to  the  extent  of  the  incon¬ 
sistency,  of  no  force  or  effect,  (my  emphasis) 


’‘(1985]  1  S.e.R.  441. 
*^Ibtd.,  at  455. 
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Adhering  lo  his  previous  public  statements  as  to  the  philosophy  that 
should  guide  the  Court’s  approach  to  upholding  the  constitutionally 
protected  rights  and  freedoms,  Dickson  C.J.  emphasized  ihat:^® 

[NJoihing  in  these  reasons  should  be  taken  as  the  adoption  of  the  view  that  the 
reference  to  "laws"  in  section  52  of  the  Charier  is  confined  to  statutes,  regulations 
and  the  common  law.  It  may  well  be  that  if  the  supremacy  of  the  Constitution 
expressed  in  section  52  is  to  be  meaningful,  then  all  acts  taken  pursuant  to  powers 
granted  by  law  will  fall  within  section  52. 

G.  Frontal  Assaults  Launched  by  the  House  of  Lords 
AND  THE  Supreme  Court  upon  Traditional  Doctrines 
Regarding  Immunity  of  Prerogative  Acts  from  Judicial 
Scrutiny 

It  was  left  to  Wilson  J.  to  address  squarely  the  question  whether 
the  terms  of  sections  32  and  52  encompass  actions  of  the  executive  branch 
that  derive  their  legal  authority  from  the  royal  prerogative  as  opposed 
to  statute.  The  translation  of  decisions  by  the  Cabinet  into  formal  orders- 
in-council  has  long  been  nurtured  by  the  knowledge  that  whereas  the 
statutory  variety  (i.e.  those  based  on  legislative  authority)  are  amenable 
to  judicial  review,  the  prerogative  orders-in-council  (i.e.  those  that  derive 
from  the  expansive  residue  of  sovereign  powers)  have  hitherto  been 
excluded  from  judicial  assessment  and  scrutiny.  The  traditional  prin¬ 
ciple,  enunciated  by  Blackstone^®  and  repeatedly  confirmed  by  later  con¬ 
stitutional  writers,^®  has  always  been  that  the  courts  were  entitled  to 
determine  the  limits  within  which  such  powers  were  in  fact  exercisable 
but  not  to  review  the  actual  decisions  taken  in  pursuit  of  the  prerogative 
authority.  In  recent  years  there  has  been  a  persistent  move  to  challenge 
the  justification  for  perpetuating  this  distinction^*  and,  prior  to  the  Oper- 


**lbid.,  ai  459. 

^^Commentaries,  15th  cd.,  Vol.  1,  pp.  251-252. 

^®Among  the  leading  texts  reference  may  be  made  to;  Chitty’s  Prerogatives  of  the  Crown 
(1820),  pp.  6-7;  Dicey,  Introduction  to  the  Law  of  the  Constitution,  9lh  ed.  (1939),  pp. 
423-429;  Wade  &  Phillips,  Constitutional  Law  and  Administrative  Law,  9th  ed.  (by  A.W. 
Bradley,  1977),  pp  232-241;  and  H.W.R.  Wade.  Administrative  Law,  5th  ed.  (1982),  pp. 
213-5. 

*‘For  periodical  articles  commenting  up>on  the  C.A.  and  H.L  judgments  in  the  leading 
case  of  Gouriet  v.  Union  of  Post  Office  Workers,  [1977]  Q.B.  729  (CA.);  revd  [1978] 
A.C.  435,  see  R.W.M.  Dias,  "Goiter  dammerung;  gods  of  the  law  in  decline”  (1981), 
1  Legal  Studies  3;  D.G.T.  Williams,  "The  Prerogative  and  Preventive  Justice”  (1977), 
36  C.L.J.  201  and  "Preventive  Justice  and  the  Courts,"  [1977]  Grim.  L.R.  703;  H.W.R. 
Wade,  Note:  "The  Attorney  General  and  the  Trade  Union"  (1978),  94  Law  Q.  Rev. 
4;  Note;  "Gouriet:  The  Constitutional  Issue  and  Labour  Law  Aspects”  (1978),  41  Mod. 
L.  Rev.  58;  P.P.  Mercer.  "The  Gouriet  Case;  Public  Inteiesi  Litigation  m  Britain  and 
Canada,"  1979  Public  Law  214.  For  further  references  to  judicial  control  of  prerogative 
piowers,  see  The  Attorney  General,  pp.  29-30,  fn.  37;  H.W.R.  Wade,  "Procedure  and 
Prerogative  in  Public  Law"  (1985),  101  Law  Q.  Rev.  180;  G.M.  Illingworth.  "Judicial 
Review  and  the  Attorney-General,"  1985  N.Z.L.J.  176. 
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ation  Dismantle  case,  the  House  of  Lords  in  Council  of  Civil  Service 
Unions  et  al.  v.  Min.  for  the  Civil  Service^^  (familiarly  know  as  the 
G.C.H.Q.  case)  mounted  a  frontal  assault  that  was  designed  to  remove 
the  constitutional  barriers  to  judicial  review  of  prerogative  decisions. 

Each  member  of  the  Appellate  Committee  recognized  that  to  pennii 
such  review  would  run  counter  to  the  great  weight  of  authority  on  the 
subject.  Nevertheless,  the  House  of  Lords  was  vigorous  in  declaring  that, 
absent  the  existence  of  v.-hat  were  described  as  “excluded  categories’  ’  of 
prerogative  authority  relating  to  such  areas  as  national  security,  the 
appointment  of  ministers,  the  dissolution  of  Parliament,  the  granting 
of  honours  and  the  prerogative  of  pardon,  the  process  of  exercising  the 
prerogative  authority  was  amenable  to  judicial  review  with  a  view  to 
ensuring  that  the  principles  of  fairness  have  been  observed.®’  As  explained 
by  the  Law  Lords,  this  does  not  mean  that  it  is  open  to  the  courts  to 
determine  whether  a  particular  policy  or  a  particular  decision  taken  in 
fulfillment  of  that  policy  was  fair.  Judicial  review  would  be  restricted 
to  determining  whether  the  manner  in  which  those  decisions  are  taken 
reflects  the  duty  to  act  fairly,  it  being  recognized  that  the  extent  of  such 
a  duty  will  vary  greatly  from  case  to  case. 

Among  the  “excluded  categories”  of  prerogative  powers  reviewed 
by  both  the  House  of  Lords  (in  the  G.C.H.Q.  case)  and  the  Supreme 
Court  of  Canada  (in  Operation  Dismantle)  it  is  important  to  note  that 
no  reference  was  made  to  those  prerogatives  historically  associated  with 
the  Law  Officers  of  the  Crown.®^  Familiar  examples  include  the  power 
to  stay  criminal  proceedings®®  and  (under  Canadian  law  only)  to  prefer 
a  direct  indictment,®®  the  exclusive  authority  to  grant  immunity  to  wit¬ 
nesses  who  agree  to  appear  on  behalf  of  the  Crown,®’  the  right  to  appear 
ex  officio  as  “guardian  of  the  public  interest”  to  protect  or  enforce  public 
rights,®®  the  power  to  control  the  issuance  of  his  fiat  with  respect  to 
the  institution  of  relator  proceedings,®®  and  the  right  of  intervention 


«[1985)  A.C  374  (H.L.). 

ai  398-99  (per  Lord  Fraser  of  Tullybelion),  an  407  (per  Lord  Scarman),  at  409- 
413.  {per  Lord  Diplock),  at  416-418  {per  Lord  Roskill).  at  423-24  {per  Lord  Briglumaii) 
querying  whether  reviewability  may  extend,  in  an  appropriate  case,  to  “a  direct  exercise 
of  a  prerogative  power”,  a  limitation  also  left  unresolved  by  Lord  Fraser,  at  398. 

'’See  Edwards,  The  Law  Officers,  chs.  12  and  14,  and  The  Attorney  General,  ch.  6. 

"For  the  origins  of  the  power  to  enter  a  stay  (see  Criminal  Code,  R.S.C.  1970.  c  C 
34.  ss.  508  (on  indictment  and  732.1  (summary  proceedings)),  see  the  section  on  nolle 
prosequi  in  The  Law  Officers,  pp.  227-237  and  The  Attorney  General,  pp.  444-451. 

"A  comparison  between  the  powers  of  the  English  and  Canadi.an  Attorneys  General  iii 
this  regard  will  be  found  in  The  Attorney  General,  pp.  434-442. 

^^Ibid.,  pp.  459-474. 

^*lbid.,  pp.  138-145. 

"Die  Law  Officers,  pp.  286-295;  The  Attorney  General,  pp.  139-145. 
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in  a  private  suit  whenever  it  may  affect  the  prerogatives  of  the  Crown 
including  the  Government’s  relations  with  foreign  states.®®  Not  so  many 
years  ago  it  will  be  remembered  that  the  House  of  Lords,  in  the  famous 
case  of  Gouriel  v.  Union  of  Post  Office  Workers  et  categorically 
rejected  the  view  taken  in  the  Court  of  Appeal  by  Lord  Denning,  M.R. 
who  claimed  that  in  matters  pertaining  to  the  institution  of  civil  pro¬ 
ceedings  for  injunctive  relief  against  threatened  breaches  of  the  law  the 
courts  have  the  right  to  review  the  Attorney  General’s  decision  and,  if 
necessary,  to  substitute  its  views  for  those  of  the  senior  law  officer.  Each 
of  the  Law  Lords  in  that  case  rejected  any  jurisdiction  on  the  part  of 
the  courts  to  review  and  control  the  Attorney  General ’s  decisions  in  matters 
affecting  public  rights  and  the  public  interest  generally. 

Speaking  in  the  specific  context  of  English  law,  but  in  terms  that 
have  direct  relevance  to  our  present  concern  with  the  impact  of  the  Cana¬ 
dian  Charter  of  Rights  on  the  position  of  the  Attorney  General,  Lord 
Wilberforce  (delivering  the  leading  judgment  in  Gouriel)  declared  it  to 
be:«s 

a  (undamenial  principle  oi  English  law  that  private  rights  can  be  asserted  by  indi¬ 
viduals,  but  ttiat  public  rights  can  only  be  asserted  by  the  Attorney-General  as  repre¬ 
senting  the  public.  In  terms  of  constitutional  law,  the  rights  of  the  public  are  vested 

in  the  Crown,  and  the  Attorney-General  enforces  them  as  an  officer  of  the  Crown _ 

That  it  is  the  exclusive  right  of  the  Attorney-General  to  represent  the  public 
interest  —  even  where  individuals  might  be  interested  in  a  larger  view  of  the  matter 
—  is  not  technical,  not  procedural,  not  fictional.  It  is  constitutional  ...  it  is  also 
wise. 

Before  I  revert  to  the  views  expressed  by  the  Supreme  Court  in  Operation 
Dismantle,  on  the  significance  of  our  entrenched  Charter  in  reviewing 
prerogative  decisions  by  the  Government  or  by  individual  Ministers  of 
the  Crown,  it  may  be  useful  to  be  reminded  again  that  the  House  of 
Lords  in  Gouriet  rejected  the  invitation  to  stake  out  a  jurisdictional 
claim  whereby  the  decisions  of  the  Attorney  General  could  become  the 
subject  of  disputation  in  the  courts.  In  the  words  of  Lord  Fraser:®^ 

If  the  Atiorney-Gencral  were  lo  commit  a  serious  error  of  judgment  by  withholding 
consent  to  relator  proceedings  in  a  case  where  he  ought  to  have  given  it,  the  remedy 


**The  Attorney  General,  pp.  153-157. 

‘>[1978]  A.C.  4.35  (H.L.). 

“In  The  Attorney  General,  pp.  129-137,  1  endeavour  to  place  the  Gouriel  case,  as  it  made 
its  way  through  the  C.A.  and  the  H.L.,  in  both  a  historical  and  constitutional  context. 
To  obtain  the  full  flavour  of  the  "constitutional  crisis"  in  the  relations  between  the 
judicial  and  executive  branches  of  government,  as  it  was  perceived  at  the  time,  the  reader 
must  refer  to  the  piertinent  law  reports  and  the  parliamentary  debates. 

“[  1978)  A.C.  435.  at  477,  481  (H.L.). 

^*lbid,,  ai  524 
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must  m  my  opinion  lie  in  ihc  fxilitical  field  by  enforcing  his  responsibility  to 
Parliameni  and  noi  in  ihe  legal  field  ihrough  the  courts.  That  is  appropriate  because 
his  error  would  not  be  an  error  of  law  but  would  be  one  of  piolitical  judgment, 
using  the  expression  of  course  not  in  a  party  sense  but  in  ihe  sense  of  weighing 
the  relative  importance  of  different  aspects  of  the  public  interest.  Such  matters  arc 
not  appropriate  for  decision  in  the  courts. 


Although,  therefore,  there  may  outwardly  appear  to  be  a  major  incon¬ 
sistency  in  the  attitude  adopted  by  the  House  of  Lords  in  the  G.C.H.Q. 
case,  opening  the  doors  to  a  general  reviewability  of  prerogative  decisions 
made  by  :re  executive  branch  of  govenment,  as  against  the  same  court’s 
refusal  in  the  Gouriet  decision  to  undertake  precisely  such  an  exercise 
with  respect  to  decisions  of  the  Attorney  General  in  matters  affecting 
public  rights,  we  need  to  remind  ourselves  again  of  what  one  commen¬ 
tator®^  has  described  as  the  veritable  nullifying  of  the  G.C.H.Q.  principles 
by  the  range  of  prerogative  matters  which  the  House  of  Lords  ha*:  said 
are  not  amenable  to  judicial  assessment  and  review. 

It  is  time  now  to  take  a  closer  look  at  the  implications  of  the  Supreme 
Court’s  decision  in  the  Operation  Dismantle  case,  following  as  it  did 
hard  on  the  heels  of  the  landmark  decision  of  the  House  of  Lords  in 
the  G.C.H.Q.  case.  Although  the  actual  decision  in  the  G.C.H.Q.  case 
preceded  the  ruling  of  the  Supreme  Court  of  Canada  in  Operation  Dis¬ 
mantle,  the  fact  is  that  the  judgments  in  the  latter  case  took  15  months 
to  prepare  following  the  hearing  of  arguments.  At  that  point  in  time 
the  G.C.H.Q.  case  had  not  surfaced  in  the  English  courts®®  but  it  moved 
expeditiously  through  the  appellate  system  requiring  less  than  6  months 
to  be  disposed  of,  successively,  by  the  Court  of  Appeal  and  the  House 
of  Lords.  In  reading  the  judgments  delivered  by  the  Appellate  Committee, 
to  which  no  reference  is  made  by  the  Supreme  Court  of  Canada,  I  find 
it  hard  to  resist  the  impression  that  the  views  of  the  Law  Lords  were 
very  much  present  in  the  mind  of  Wilson  J.  when  she  sat  down  to  prepare 
her  judgment  in  the  Operation  Dismantle  decision. 

On  the  question  of  judicial  reviewability  of  governmental  decisions 


*^H.W.R.  Wade,  "Procedure  and  Prerogative  in  Public  Law"  (1985),  101  Law  Q.  Rev. 
180,  at  197-198.  Speaking  of  ihe  English  position  Professor  Wade  concludes  that  "there 
may  be  more  to  it  than  mere  justiciability.  The  truth  is  ...  that  the  Crown's  powers 
which  are  truly  prerogative,  and  not  merely  powers  which  it  shares  with  everyone  else, 
are,  and  will  probably  remain,  outside  the  scope  of  judicial  review,  just  as  they  have 
been  in  the  past —  All  things  considered,  the  House  of  Lords'  expansive  statements 
about  the  extension  of  judicial  review  do  not  seem  likely  to  lead  to  any  noticeable  results.” 

“In  delivering  this  paper  at  the  Symposium  on  Charter  Litigation  on  February  28.  1986 
I  incorrectly  stated  that  the  English  decision  appeared  not  to  have  been  cited  in  argument 
before  the  Supreme  Court  in  the  Operation  Dismantle  case.  For  the  reasons  stated  in 
the  text  above  this  was  impossible  in  the  particular  circumstances.  I  regret  any  embar¬ 
rassment  that  this  mistake  may  have  caused  to  counsel  who  participated  in  the  Dismantle 
appeal. 
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lhai  are  derived  from  the  royal  prerogative,  Wilson  J.  was  of  the  same 
mind  as  the  other  members  of  the  court.  "Since  there  is  no  reason  in 
principle,”  she  observed,  "to  distinguish  between  cabinet  decisions  made 
pursuant  to  statutory  authority  and  those  made  in  the  exercise  of  the 
royal  prerogative,  and  since  the  former  clearly  fall  within  the  ambit  of 
the  Charter.  I  conclude  that  the  latter  do  so  also.”®’  This  brief  rejection 
of  any  possible  reason  in  principle  for  separating  prerogative  decisions 
of  the  executive  from  those  which  derive  their  authority  from  legislation 
flies  in  the  face  of  an  enormous  body  of  earlier  constitutional  authority. 
Surely  more  substantial  grounds  were  required  for  casting  aside  this 
authority  in  such  a  cavalier  fashion.  On  the  surface,  there  may  be  an 
absence  of  any  obvious  reason  for  the  historical  distinction  but,  as  at 
least  one  member  of  the  House  of  Lords  was  prepared  to  recognize,  the 
old  law  regarding  the  non-reviewability  of  actual  prerogative  decisions 
was  “plainly  reasonable  in  relation  to  many  of  the  most  important  pre¬ 
rogative  piowers  which  are  concerned  with  control  of  the  armed  forces 
and  with  foreign  policy  and  with  other  matters  which  are  unsuitable 
for  discussion  or  review  in  the  law  courts.”®® 

H.  The  Justiciability  Problem 

In  fairness,  it  must  be  stated  that  that  under  the  heading  of  "jus¬ 
ticiability”  Wilson  J.  did  consider  and  analyze  arguments  essentially 
directed  to  the  same  question,  viz.,  the  nature  of  the  subject-matter  that 
generally  falls  within  the  boundaries  of  the  royal  prerogative.  It  is  in 
this  sense  that  I  read  Lord  Scarman’s  statement  in  the  G.C.H.Q.  case 
when,  in  describing  the  present  state  of  administrative  law,  he  stated: 
". . .  the  controlling  factor  in  determining  whether  the  exercise  of  pre¬ 
rogative  pKDwer  is  subject  to  judicial  review  is  not  its  source  but  its  subject- 
matter.”^^ 

Reading  what  the  Supreme  Court  of  Canada  has  said  on  the  jus¬ 
ticiability  of  Charter  questions  involving  the  prerogative,  it  seems  evident 
that  there  may  be  developing  a  consensus  that  evidentiary  problems  have 
been  exaggerated  and  that  what  is  really  at  issue  is  the  appropriateness 
of  the  court  assuming  the  role  of  the  nation’s  forum  for  resolving  disputes 
that  fall  within  the  established  categories  of  prerogative  action.  An  indi¬ 
cation  of  Wilson  J.’s  approach  to  this  fundamental  conundrum  is  con¬ 
tained  in  the  following  passage  where  she  stated:’® 

«[1985]  1  S.CR.  441.  ai  464. 

^Council  of  Civil  Service  Unions  et  at.  v.  Min.  for  the  Civil  Service,  [1985]  A.C  37*1 
(H.L),  ai  398  (per  Lord  Fraser). 

^^Ihid.,  at  407  (emphasis  added). 

’*[1985]  1  S.C.R.  441,  at  467,  471.  Now  that  Mr.  Justice  LeDain  has  been  elevated  to 
the  Supreme  Court,  note  should  be  taken  o(  the  views  he  expressed  on  the  subject  of 
justiciability,  when  participating  in  the  same  case  as  a  member  of  the  Federal  Court 
of  Appeal.  [1983]  1  F.C  745,  at  747. 
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Wc  should  pul  difficulties  of  evidence  and  proof  aside  and  consider  whether  as 
a  constitutional  matter  it  is  appropriate  or  obligatory  for  the  courts  to  decide  the 
issue  before  us  . . . 

[T)he  courts  should  not  be  too  eager  to  relinquish  their  judicial  review  function 
simply  because  they  are  called  up>on  to  exercise  it  in  relation  to  weighty  matters 
of  state.  Equally,  however,  it  is  important  to  realize  that  judicial  review  is  not  the 
same  thing  as  substitution  of  the  court’s  opinion  on  the  merits  for  the  opinion 
of  the  person  or  body  to  whom  a  discretionary  decision-making  power  has  been 
committed. 

The  question  before  the  court  in  Operation  Dismantle  was  not  whether 
the  defence  policy  of  the  executive  was  sound  but  whether  or  not  it 
violated  the  appellants’  rights  under  s.  7  of  the  Chaner  of  Rights  and 
Freedoms.  That,  said  Wilson  J.,  was  a  totally  different  question.  Sum¬ 
marizing  her  conclusions  on  the  case  before  the  court,  Wilson  J.  stated:” 

[I)f  we  are  to  look  at  the  Constitution  for  the  answer  to  the  question  whether  it 
is  appropriate  for  the  courts  to  "second  guess"  the  executive  on  matters  of  defence, 
we  would  conclude  that  it  is  not  appropriate.  However,  if  what  we  are  being  asked 
to  do  is  to  decide  whether  any  particular  aa  of  the  executive  violates  the  rights 
of  the  citizens,  then  it  is  not  only  appropriate  that  we  answer  the  question,  it  is 
our  obligation  under  the  Charier  to  do  so. 

An  indication  of  the  extent  to  which  these  views  represent  the  approach 
that  can  be  expected  of  the  Supreme  Court  when  questions  arise  under 
s.  32(1)  or  (2)  of  the  Charter  challenging  the  exercise  of  prerogative  di.s- 
cretion,  is  to.be  found  in  the  intimation  by  Dickson  C.J.C.  that  he  “agreed 
in  substance’’’^  with  his  colleague’s  discussion  of  justiciability,  added 
to  which  was  the  fairly  emphatic  statement:  “I  have  no  doubt  that  disputes 
of  a  political  or  foreign  policy  nature  may  be  properly  cognizable  by 
the  courts.’’’^ 

I.  Judicial  Review  of  Prerogative  Decisions  by  the 
Attorney  General  —  Openings  and  Difhculties  under 
THE  Charter 

In  the  light  of  these  statements  of  principle  extracted  from  the 
Supreme  Court’s  decision  in  Operation  Dismantle,  in  what  direction 
is  Canadian  law  being  steered  with  respect  to  the  reviewability  of  the 
Attorney  General’s  prerogative  decisions?  Of  the  wide  range  of  discre¬ 
tionary  powers  exercisable  by  the  Attorney  General  or  his  agents  I  propose 
to  confine  my  attention  in  this  paper  to  the  preferring  of  an  indictment 


'‘(1985]  1  S.C.R.  441,  at  472. 
at  459. 

•’Loc.  cit.  The  Chief  Justice's  judgment  also  represented  the  views  of  Estey.  McIntyre. 
Chouinard  and  Lamer  Jj. 
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and  entering  a  nolle  prosequi  or  a  stay  of  proceedings.  These  powers 
represent  some  of  the  most  sensitive  and  formidable  instances  of  the 
law  officer’s  authority.  Originally  their  legality  derived  from  prerogative 
roots  in  English  law  but  they  are  now  to  be  found  embedded  in  specific 
provisions  of  the  Criminal  Code.^^  An  initial  question,  therefore,  is  wheth¬ 
er,  for  the  purposes  of  judicial  review,  the  incorporation  into  legislation 
of  former  prerogative  powers  automatically  precludes  any  consideration 
of  the  original  source  of  the  same  powers?  Without  expressing  a  final 
opinion,  it  does  seem  unconvincing  to  attempt  to  perpetuate  the  impor¬ 
tance  of  the  original  source  of  the  Attorney  General’s  powers  when  — 
at  least  so  far  as  Canada  is  concerned  —  Parliament  has  declared  the 
scope  and  conditions  that  must  govern  the  present  application  of  these 
forms  of  extraordinary  discretion.  Enlightenment  should  certainly  be 
sought  from  the  authorities  that  document  the  historical  evolution  of 
the  Attorney  General’s  prerogative  powers,  but  the  primary  emphasis 
must  be  accorded  to  the  present  formulations  in  the  Criminal  Code.’^ 
The  preferable  approach  is  to  concentrate  on  the  subject-matter  of 
the  discretionary  power  and  to  endeavour  to  gain  a  better  understanding 
of  the  process  by  which  the  decisions  in  question  are  reached.  So  little 
is  publicly  known  of  the  considerations  that  enter  into  prosecutorial 
decision  making  that  reviewability  is  fraught  with  obvious  difficulties. 
There  are,  however,  increasing  indications,  in  the  form  of  published 
principles  and  guidelines  issued,  for  example,  under  the  authority  of 
the  Attorneys  General  of  England  and  Wales,  Australia  and  the  United 
States,^®  that  the  problems  of  justiciability  with  respect  to  prosecution 
decisions  may  be  met  in  some  part  by  the  initiatives  taken  by  the  Law 
Officers  themselves.  A  closer  study  of  these  guidelines  will  reveal  the 
wide  range,  of  pertinent  factors  that  come  into  play  in  every  case.  In 
addition  to  the  legal  and  evidentiary  aspects  of  the  charge,  the  prosecution 


’‘See  supra  notes  53  and  54;  infra  note  73. 

’^In  any  approach  to  this  problem  it  must  be  recognized  that  distinct  differences  exist 
between  the  prevailing  English  position  and  the  provisions  of  the  Canadian  Criminal 
Code  with  resp>ect  to  the  Attorney  General’s  powers  to  present  indictments  and  to  order 
a  stay  of  proceedings.  See  supra  notes  53  and  54.  The  disinclination  of  the  Australian 
and  New  Zealand  courts  to  intrude  on  the  exercise  of  the  Attorney  General's  powers 
in  presenting  indictments  or  in  entering  stays  is  reflected  in  the  following  cases;  Barton 
V.  R.;  Gruzman  A.C.  for  N.S.W.  &  Others  (1980),  32  A.L.R.  449  (H.C.  of  A.),  Daemar 
V.  GiUiand,  [1979]  2  N.Z.L.R.  7  (S.C.);  Saywell  v.  A.G..  [1982]  2  N.Z.L.R.  97  (H.C); 
and  Tindal  v.  Muldoon  b  Ot/iers  (1985),  11  C.L.R.  71.  For  an  indication  of  the  disp>osition 
of  the  Suoreme  Court  of  Canada  to  contemplate  the  expansion  of  its  reviewing  p>owcrs 
with  respect  to  decisions  taken  by  an  Attorney  General  cf.  the  views  expressed  in  Dowson 
V.  The  Queen  by  the  Ontario  Court  of  Appeal  (1981).  62  C.C.C.  (2d)  286  at  o.  28S 
with  those  of  Lamer  J.,  delivering  the  judgment  of  the  S.C.C.  in  [1983]  2  S.C.R.  144 
at  155. 

’‘See  Edwards.  The  Attorney  General,  pp.  431-434. 
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authorilies  must  in  each  case  be  satisfied  that  the  decision  to  proceed 
or  not  to  proceed  reflects  the  best  assessment  of  what  is  in  the  public 
interest.’’ 

Total  objectivity  in  assessing  the  broad  range  of  discretionary  factors 
that  relate  to  prosecutorial  decisions  is  an  unattainable  goal.  Nevertheless, 
there  may  well  be  inherent  advantages,  for  example,  in  incorporating 
into  a  publicly  accessible  document  those  matters  that  should  not  be 
allowed  to  influence  '.he  decision  to  initiate,  to  continue  or  to  stay  criminal 
proceedings.  Among  these  I  would  expect  to  find  considerations  based 
on  the  prospective  accused's  race,  religion,  sex,  national  origin,  political 
beliefs  or  political  associations.  And  I,  regard  it  as  clearly  wrong  for 
the  Attorney  General,  in  exercising  his  discretionary  authority,  to  dis¬ 
criminate  in  favour  of  his  political  colleagues  or  supporters  or  against 
his  political  opponents,  simply  because  they  are  his  supporters  or  oppo¬ 
nents.  In  the  same  vein  I  would  expect  the  guidelines  to  reject  as  unac¬ 
ceptable  considerations  the  prosecutor’s  personal  feelings  towards  the 
defendant  or  the  victim  and  also  the  possible  effect  of  the  Crown  A  ttorney 's 
decision  on  his  professional  standing  within  the  government  legal  service. 

At  present,  to  the  best  of  my  knowledge,  there  does  not  exist  anywhere 
in  Canada  a  “prosecutor’s  manual’’  that  enjoys  the  description  of  a  public 
document.  Some  of  the  provincial  Attorneys  General  have  seen  fit  to 
disclose  publicy  the  occasional  directives  that  they  issue,  and  in  other 
provinces  a  consolidated  set  of  policies  exists  for  the  private  and  pro¬ 
fessional  use  of  prosecutors.  In  my  view,  the  time  has  come  when  serious 
attention  must  be  given  by  every  Attorney  General  in  this  country  to 
issuing  for  public  information  a  formal  document  bearing  the  signature 
of  the  Attorney  General  and  which  sets  forth  the  general  priniciples 
and  relevant  considerations  that  must  govern  the  handling  of  individual 
prosecutions  of  the  official  directly  in  charge  of  each  case.  As  stated 
earlier,  there  is  no  want  of  comparative  models  by  which  to  judge  both 
the  substantive  content  of  such  compilations  and  the  quality  of  their 
adherence  to  the  principles  of  openness  and  accountability. 

I  do  not  underestimate  the  arguments  that  will  be  advanced  in  oppo¬ 
sition  to  relinquishing  the  traditional  cloak  of  secrecy  that  has  surrounded 
the  decision-making  activities  of  those  who  prosecute  in  the  name  of 
the  Crown.  I  would  remind  those  inclined  to  oppose  the  adoption  of 
a  more  open  approach  to  disclosure  of  the  straws  that  are  blowing  in 
the  wind  in  the  wake  of  the  expansive  interpretation  accorded  by  the 
Supreme  Court  of  Canada  to  section  7  of  the  Charter.  Failure  to  take 
the  initiatives  suggested  in  this  paper  may  well  result  in  a  successful 
challenge  to  a  particular  prosecution  on  the  ground  that  the  accused’s 


^Ubid.,  pp.  423-429. 
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right  not  to  be  deprived  of  his  liberty  is  infringed  by  the  failure  to  adhere 
to  the  principles  of  fundamental  justice  that  require  prior  disclosure 
to  the  public  at  large  of  the  general  considerations  to  which  the  Crown's 
decisions  must  be  shown  to  conform. 

On  the  related  subject  of  judicial  reviewability  of  prerogative  actions 
taken  by  the  Attorney  General  or  his  agents,  it  would  surprise  me  if 
the  Canadian  courts  were  to  diverge  markedly  from  the  position  reflected 
in  the  earlier  jurisprudence  on  this  subject.^®  Whether  or  not  to  prosecute, 
whether  to  grant  immunity,  whether  to  enter  a  stay  of  proceedings  — 
these  distinctive  examples  of  the  Attorney  General’s  prerogative  authority 
are  likely  to  be  regarded  as  falling  within  the  “excluded  categories”  men¬ 
tioned  in  the  G.C.H.Q.  and  Operation  Dismantle  cases.  In  estimating 
the  probable  direction  that  will  be  taken  by  the  courts  the  historical 
antecedents  of  the  Attorney  General's  powers  are  bound  to  exert  a  strong 
influence.  Even  more  significant,  however,  is  the  likely  disinclination 
of  the  bench  to  become  generally  embroiled  in  evaluating  the  broad  range 
of  variables  that  permeate  any  decision  to  invoke  or  stay  the  criminal 
process.  Some  confirmation  of  this  assessment  may  be  inferred  from  the 
judicial  reluctance  to  exercise  the  co-equal  jurisidiction  conferred  upon 
judges  of  the  superior  courts,  with  that  of  the  Attorney  General,  to  prefer 
a  direct  indictment.^® 

The  release  for  public  examination  of  prosecutorial  guidelines,  along 
the  lines  suggested  in  this  paper,  might  well  herald  a  greater  inclination 
on  the  part  of  aggrieved  citizens  to  apply  for  judicial  review  of  prosecutors' 
decisions.  In  addition,  we  have  to  recognize  that  the  advent  of  section 
32  of  the  Charter  of  Rights  into  Canadian  law  gives  prospective  litigants 
an  enormous  advantage,  insomuch  as  the  issue  of  justiciability  of  such 
claims  will  primarily  rest  on  the  petitioner’s  ability  to  demonstrate  that 
one  of  the  enumerated  rights  or  freedoms  has  been  infringed  by  the  action 
of  the  Attorney  General  or  his  representative.  Still,  major  obstacles  face 
the  prospective  litigant  who  seeks  the  intervention  of  the  court  to  subject 
the  prosecutor’s  actions  to  a  substantive  or  procedural  reassessment.  To 
overcome  these  obstacles  the  plaintiff  will  have  to  adduce  evidence  estab¬ 
lishing  bad  faith,  personal  bias  or  other  grounds  of  abuse  of  the  dis¬ 
cretionary  power.  Alternatively,  the  evidence  must  point  to  the  particular 
decision  having  been  dictated  by  extraneous  or  improper  considerations 
to  such  an  extent  that  the  basic  principles  of  fairness  have  been  violated. 

These  are  formidable  burdens  to  discharge,  given  the  innate  reluc¬ 
tance  of  the  Attorney  General  and  his  agents  to  disclose  to  the  court 
the  relative  weight  attached  to  the  range  of  diverse  considerations  in 


’*Sce  supra  notes  6  and  7. 

”Thc  relevant  authorities  are  collected  together  in  The  Attorney  General,  p.  'ISS.  (r.s 
60&61. 
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individual  cases.  The  abuse  of  process  doctrine,  pulled  hither  and  ihiihei 
since  it  was  first  introduced  into  Canadian  law  in  R.  v.  Osborn}’^  has 
now  been  finally  sanctioned  by  the  Supreme  Court  in  R.  v. 
thus  pointing  again  to  a  more  receptive  attitude  towards  the  judicial 
examination  of  questionable  instances  of  the  Attorney  Geneial  s  discrc 
tion.  And  although  the  Court  of  Appeal  in  Nelles  v.  R.  in  Right  oj 
Ontario^^  declined  to  tamper  with  the  absolute  immunity  of  Crown  pro¬ 
secutors  from  malicious  prosecution  suits,  an  immunity  that  was  said 
to  derive  from  the  common  law,  the  day  may  not  be  too  far  distant 
when  this  unqualified  immunity  may  be  curtailed  in  circumstances  where 
clear  evidence  of  "malice”  is  forthcoming  and  where  the  foundations 
of  the  common  law  doctrine  may  be  shown  to  be  less  substantial  than 
has  been  generally  accepted.  Furthermore,  I  believe  that  all  the  Charter 
arguments  reviewed  in  this  paper  will  apply  with  equal  force  to  malicious 
prosecution  suits,  a  jxissibility  that  was  rightly  acknowledged  by  Thorson 
J.  A.,  delivering  the  judgment  of  the  Court  of  Appeal  in  the  Nelles  case.®^ 
None  of  these  arguments,  it  must  be  emphasized  again,  is  directed 
towards  asking  the  court  to  substitute  its  judgment  for  that  of  the  pro¬ 
secutor.  If  reviewability  is  to  be  entertained  the  focus  of  attention  must 
be  on  the  process  of  exercising  the  discretionary  authority.  Permitting 
this  extremely  limited  access  to  the  courts  for  judicial  review  should 
not  be  seen  as  an  erosion  of  the  Attorney  General’s  traditional  position 
in  relation  to  the  bench.  On  the  contrary,  it  should  be  viewed  as  a  leg¬ 
itimate  avenue  for  the  citizen  to  pursue  and  one  that  is  entirely  consonant 
with  the  accountability  of  the  Attorney  General  to  the  legislative  body 
for  a  full  explanation  and  defence  of  his  immense  constitutional  powers. 


'*(1969]  4  C.C.C.  185  (Oni.  C.A.).  Delivering  ihe  unanimous  judgment  of  die  C.A..  Jessup 
J.A.  relied  heavily  on  the  views  expressed  by  the  H.L.  (especially  Lord  Devlm)  in  Connelly 
V.  D.P.P..  f  1964]  A.C.  1254  (H.L.). 

"[1985]  2  S.C.R.  128.  All  the  important  appellate  decisions  that  touched  upon  the  dispute 
pon-Osborn  and  posx.- Rout ke,  ((1978]  1  S.C.R.  1021)  are  reviewed  in  the  unanimous 
judgment  of  the  S.C.C.  in  JeiutU,  delivered  by  Dickson  C.j.C.  In  acknowledging  that 
a  residual  discretion  exists  in  a  trial  judge  to  stay  proceedings  to  prevent  the  abuse  of 
the  court’s  process  or  if  "those  fundamental  principles  of  justice  which  undeilie  tlic 
community's  sense  of  fair  play  and  decency"  would  be  violated,  the  S  C  C.  etnphasized 
that  the  inherent  power  is  to  be  exercised  only  in  the  "clearest  of  cases  "  I31  136-7) 

•’(1985).  51  O.R.  (2d)513(C.A.). 

”/6id..  at  540. 


The  Role  of  the  Attorney  General  and  the 
Charter  of  Rights* 

Ian  G.  Scott  t 

Introduction 

The  purpose  of  this  paper  is  to  discuss  the  role  of  the 
Attorney  General,  with  particular  regard  to  the  impact  of  the 
Canadian  Charter  of  Rights  and  Freedoms  on  that  role. 

The  starting  point  for  any  discussion  of  the  Attorney 
General’s  responsibilities  must  be  the  relevant  statutory  provi¬ 
sions.  In  Ontario,  s.  5  of  the  Ministry  of  the  Attorney  General 
Act,  R.S.0. 1980,  c.  271,  provides: 

5.  The  Attorney  General, 

(a)  is  the  Law  Officer  of  the  Executive  Council; 

(b)  shall  see  that  the  administration  of  public  affairs  is  in 
accordance  with  the  law; 

(c)  shall  superintend  aU  matters  connected  with  the  admis- 
tration  of  justice  in  Ontario; 

(d)  shall  perform  the  duties  and  have  the  powers  that  belong 
to  the  Attorney  General  and  Solicitor  General  of 
England  by  law  or  usage,  so  far  as  those  duties  and 
powers  are  applicable  to  Ontario,  and  also  shall  perform 
the  duties  and  have  the  powers  that,  up  to  the  time  of  the 
British  North  America  Act,  1867  came  into  effect, 
belonged  to  the  offices  of  the  Attorney  General  and 
Solicitor  General  in  the  provinces  of  Canada  and  Upper 
Canada  and  which,  under  the  provisions  of  that  Act,  are 
within  the  scope  of  the  powers  of  the  Legislature; 

(e)  shall  advise  the  Government  upon  all  matters  of  law 
connected  with  legislative  enactments  and  upon  all 
matters  of  law  referred  to  him  by  the  Government; 

(/)  shall  advise  the  Government  upon  all  matters  of  a  legis¬ 
lative  nature  and  superintend  all  Government  measures 
of  a  legislative  nature  ; 


*  Paper  presented  at  the  Canadian  Bar  Association  Seminar  in  Montreal,  October  24- 
25, 19^,  “Preparing  and  Presenting  Chaner  Cases”. 

'  Attorney  General  of  Ontario. 
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(^)  shall  advise  the  heads  of  the  ministries  and  agencies  of 
Government  upon  all  matters  of  law  connected  with  such 
ministries  and  agencies; 

(h)  shall  conduct  and  regulate  all  litigation  for  and  against 
the  Crown  or  any  ministry  or  agency  of  Government  in 
respect  of  any  subject  within  the  authority  or  jurisdiction 
of  the  Legislature; 

(/)  shall  superintend  all  matters  connected  with  judicial 
offices; 

(/)  shall  perform  such  other  functions  as  are  assigned  to  him 
by  the  Legislature  or  by  the  Lieutenant  Governor  in 
Council. 

Similar  provisions  exist  in  the  federal  Department  of  Justice 
Act,  R.S.C.  1970,  c.  J-2,  ss.  4  and  5,  as  well  as  in  the  legislatio.n 
of  most  of  the  other  provinces:  Department  of  the  Attorney 
General  Act,  R.S.A.  1980,  c.  D-13,  s.  2;  Attorney  General 
Act,  R.S.B.C.  1979,  c.  23,  s.  2;  Attorney  General’s  Act, 
R.S.M.  1970,  c.  A170,  s.  3,  as  amended;  Department  of  Justice 
Act,  R.S.N.  1970,  c.  85,  ss.  9  and  10,  as  amended;  Public 
Service  Act,  R.S.N.S.  1967,  c.  255,  s.  4;  Department  of  Justice 
Act,  R.S.Q.  1977,  c.  M-19,  ss.  3  and  4,  as  amended;  the 
Department  of  Justice  Act,  S.S.  1983,  c.  D-18.2,  ss.  9  and  10. 

The  Ontario  section  was  enacted  in  1969.  It  implements  a 
recommendation  of  the  Report  of  the  Royal  Commission 
Inquiry  into  Civil  Rights,  conducted  by  the  Honourable  J.  C. 
McRuer,  formerly  Chief  Justice  of  Ontario’s  High  Court  of 
Justice.  The  McRuer  Report  recommended  that  Ontario 
follow  the  lead  of  several  other  Canadian  jurisdictions  by 
defining  expressly  by  statute  some  of  the  powers  and  duties 
pertaining  to  the  office  of  the  Attorney  General  (McRuer 
Report,  at  pp.  931,  954).  The  McRuer  Report  summarized  its 
reasons  for  such  a  statute  as  follows  (at  p.  954); 

We  think  that  there  is  a  decided  advantage  in  having  an  Attorney 
General  Act  which  specifically  sets  out  the  functions  and  duties 
of  the  holder  of  the  office.  Such  a  statute  would  leave  no  doubt  as 
to  who  is  responsible  for  the  legal  affairs  of  the  Province,  and 
who  is  accountable  if  legislation  should  be  introduced  which  fails 
adequately  to  safeguard  civil  rights. 

Specific  comments  on  several  of  the  statutory  piovisions 
referred  to  above  will  be  made  later  in  this  paper.  At  tins 
point,  however,  it  bears  emphasizing  that,  under  cl.  5{b)  of  the 
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Ontario  Act,  the  Attorney  General  has  a  positive  duty  to 
ensure  that  the  administration  of  public  affairs  complies  with 
the  law.  Any  discussion  of  the  Attorney  General’s  responsibil¬ 
ities  must  keep  this  fundamental  obligation  in  mind. 

Criminal  Prosecutions 

One  of  the  most  important  of  the  Attorney  General’s 
responsibilities,  encompassed  by  cl.  5{d)  of  Ontario’s  Ministry 
of  the  Attorney  General  Act,  is  the  power  to  institute  or  stay 
criminal  proceedings.  Decisions  on  prosecution  policy  must  be 
made  on  a  daily  basis  and  represent  one  of  the  Attorney 
General’s  historical  functions.  Althou^  responsibility  for 
prosecutions  obviously  pre-dates  the  Charter  of  Rights,  the 
traditional  constitutional  requirements  that  have  applied  to  the 
Attorney  General’s  exercise  of  prosecutorial  authority  provide 
a  valuable  perspective  on  the  way  in  which  the  Attorney 
General  should  approach  other  duties  to  which  the  Charter 
may  be  related.  The  constitutional  position  of  the  Attorney 
General  in  making  prosecutorial  decisions  is  quite  clear.  The 
McRuer  Report  describes  this  position  as  follows  (at  pp.  933- 
4): 

[The  Attorney  General]  must  of  necessity  occupy  a  different 
position  politically  from  all  other  Ministers  of  the  Crown.  As  the 
Queen’s  Attorney  he  occupies  an  office  with  judicial  attributes 
and  in  that  office  he  is  responsible  to  the  Queen  and  not  respon¬ 
sible  to  the  Government.  He  must  decide  when  to  prosecute  and 
when  to  discontinue  the  prosecution.  In  making  such  decisions  he 
is  not  under  the  jurisdiction  of  the  Cabinet  nor  should  such 
decisions  be  influenced  by  political  considerations.  They  are 
decisions  made  as  the  Queen’s  Attorney,  not  as  a  member  of  the 
government  of  the  day. 

Another  frequently  quoted  statement  to  the  same  effect  was 
made  by  Viscount  Simon,  speaking  as  Attorney  General  of 
England  in  1925  (as  quoted  in  J.  Edwards,  The  Law  Officers  of 
the  Crown  (1964),  p.  215): 

I  understand  the  duty  of  the  Attorney  General  to  be  this.  He 
should  absolutely  decline  to  receive  orders  from  the  Prime 
Minister,  or  Cabinet  or  anybody  else  that  he  shall  prosecute.  His 
first  duty  is  to  see  that  no  one  is  prosecuted  with  all  the  majesty  of 
the  law  unless  the  Attorney  General,  as  head  of  the  Bar,  is 
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satisfied  that  a  case  for  prosecution  lies  against  him.  He  should 
receive  orders  from  nobody. 

As  these  quotations  indicate,  issues  of  whether  to  institute  or 
discontinue  a  prosecution  are  not  matters  of  government 
policy.  The  Premier  and  Cabinet  have  no  power  to  direct 
whether  a  particular  prosecution  should  be  pursued  or  whether 
a  particular  appeal  should  be  undertaken.  These  decisions  rest 
solely  with  the  Attorney  General,  who  must  be  regarded  for 
these  purposes  as  an  independent  officer,  exercising  a  function 
that  in  many  ways  resembles  the  functions  of  a  judge. 

Questions  of  prosecution  policy  are  legal  issues  and,  while 
considerations  of  the  pubhc  interest  are  vital  in  determining 
these  questions,  prosecutorial  decisions  must  be  made 
according  to  legal  criteria.  The  Attorney  General’s  assessment 
of  the  public  interest  must  absolutely  exclude  any  consider¬ 
ation  of  the  political  implications  of  a  particular  decision. 
Public  respect  for  the  rule  of  law  demands  that  prosecutorial 
decisions  be  made  objectively,  without  regard  to  possible 
political  consequences.  This  principle  has  been  reiterated  on 
several  occasions.  For  example.  Sir  Hartley  Shawcross, 
speaking  as  Attorney  General  of  England,  once  stated  (as 
quoted  in  Edwards  (1964),  at  pp.  222-3): 

There  is  only  one  consideration  which  is  altogether  excluded 
[from  the  decision  whether  or  not  to  prosecute]  and  that  is  the 
repercussion  of  a  given  decision  upon  my  personal  or  my  party’s 
or  the  government’s  political  fortunes:  that  is  a  consideration 
which  never  enters  into  account. 

Similarly,  former  Attorney  General  of  Canada,  Ron 
Basford,  stated  (as  quoted  in  J.  Edwards,  The  Attorney 
General,  Politics  and  the  Public  Interest  (1984),  p.  360): 

There  must  be  excluded  any  consideration  based  upon  narrow, 
partisan  views,  or  based  on  the  political  consequences  to  me  or  to 
others.  In  arriving  at  a  decision  on  such  a  sensitive  issue  as  this, 
the  Attorney  General  is  entitled  to  seek  information  and  advice 
from  others  but  in  no  way  is  he  directed  by  his  colleagues  in  the 
government  or  by  Parliament  itself. 

The  proper  relationship  between  the  Attorney  General  and 
his  or  her  Cabinet  colleagues  on  questions  of  prosecution 
policy  is  described  by  Sir  Hartley  Shawcross  in  the  following 
passage  (quoted  in  Edwards  (1984),  at  p.  319): 
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The  true  doctrine  is  that  it  is  the  duty  of  the  Attorney  General,  in 
deciding  whether  or  not  to  authorize  the  prosecution,  to  acquaint 
himself  with  all  the  relevant  facts,  including,  for  instance,  the 
effect  which  the  prosecution,  successful  or  unsuccessful  as  the 
case  may  be,  would  have  upon  public  morale  and  order,  and  with 
any  other  consideration  affecting  public  policy.  In  order  so  to 
inform  himself,  he  may,  although  I  do  not  think  he  is  obliged  to, 
consult  with  any  of  his  colleagues  in  the  government,  and  indeed, 
as  Lord  Simon  once  said,  he  would  in  some  cases  be  a  fool  if  he 
did  not.  On  the  other  hand,  the  assistance  of  his  colleagues  is 
confined  to  informing  him  of  particular  considerations  which 
might  affect  his  own  decision,  and  does  not  consist,  and  must  not 
consist,  in  telling  him  what  that  dedsion  ought  to  be.  Ihe  respon¬ 
sibility  for  the  eventual  decision  rests  with  the  Attorney  General, 
and  he  is  not  to  be  put,  and  is  not  put,  under  pressure  by  his 
colleagues  in  the  matter. 

Professor  John  Edwards,  author  of  the  leading  authorities 
on  the  office  of  the  Attorney  General,  summarizes  the  role  of 
the  Attorney  General  as  follows  (Edwards  (1984),  at  p.  360): 

An  Attorney  General  who  seeks  to  sustain  his  privileged  consti¬ 
tutional  status  as  the  guardian  of  the  public  interest,  in  the  widest 
sense  of  that  term,  may  seek,  and  frequently  would  be  seriously 
at  fault  in  failing  to  do  so,  advice  from  whatever  quarter,  minis¬ 
terial  or  otherwise,  that  may  help  to  illuminate  the  decision 
confronting  him.  What  is  absolutely  forbidden  is  the  subjection 
by  the  Attorney  General  of  his  discretionary  authority  to  the 
edict  of  the  Prime  Minister  or  the  Cabinet  or  Parhament  itself. 
Parliament  has  the  right  to  question  and  criticise  the  Law 
Officers.  It  does  not  have  the  right  to  direct  them  in  the  discharge 
of  their  constitutional  duties. 

The  absolute  independence  of  the  Attorney  General  on 
questions  of  prosecution  policy  is  accepted  as  an  important 
constitutional  principle.  An  attempt  to  interfere  with  that 
independence  is  generally  considered  to  have  caused  the 
defeat,  in  1924,  of  the  first  British  Labour  Government.  The 
circumstances  of  that  event  are  carefully  reviewed  in  Professor 
Edwards*  two  books  on  the  office  of  the  Attorney  General, 
The  Law  Officers  of  the  Crown  (1964),  pp.  199-225  and  The 
Attorney  General,  Politics  and  the  Public  Interest  (1984),  pp. 
310-18. 

One  consequence  of  the  Attorney  General’s  authority  over 
prosecution  policy  is  that,  if  the  Attorney  General  is  satisfied 
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that  a  statutory  provision  creating  an  offence  is  unconstitu¬ 
tional  or  that  a  prosecution  would  violate  an  individual’s  civil 
rights,  it  is  quite  clearly  within  the  Attorney  General’s 
authority  to  stay  the  prosecution.  This  was  equally  true  prior  to 
the  enactment  of  the  Charter  of  Rights,  but  the  specific  rights 
guaranteed  by  the  Charter  may  enlarge  the  circumstances  in 
which  the  Attorney  General  exercises  the  power  to  discontinue 
prosecutions. 

Government  Legislation 

Clauses  5(e)  and  (/)  of  Ontario’s  Ministry  of  the  Attorney 
General  Act  specifically  give  the  Attorney  General  the  respon¬ 
sibility  to  advise  the  gbvemment  on  all  matters  of  law 
connected  with  legislative  enactments  and  to  superintend  all 
government  measures  of  a  legislative  nature. 

Prior  to  the  Charter  of  Rights,  the  legislative  issues  dealt 
with  by  the  Attorney  General  fell  into  two  principal  categories. 
First,  the  Attorney  General’s  advice  was  firequently  sought  on 
questions  of  administrative  law,  particularly  the  procedures 
necessary  to  comply  with  the  requirements  of  natural  justice. 
Issues  of  this  kind,  relating  to  the  proper  methods  of  deter¬ 
mining  the  legal  rights  of  individuals,  were  seen  as  requiring 
the  independent  perspective  of  the  Attorney  General.  The 
McRuer  Report  commented  on  this  function  as  follows  (at  p. 
945): 

We  are  concerned  with  something  much  more  than  orderly 
drafting.  We  are  concerned  with  legislative  supervision  in  a 
broad  sense.  The  duty  of  the  Attorney  General  to  supervise  legis¬ 
lation  imposes  on  him  a  responsibility  to  the  public  that 
transcends  his  responsibility  to  his  colleagues  in  the  Cabinet.  It 
requires  him  to  exercise  constant  vigilance  to  sustain  and  defend 
the  Rule  of  Law  against  departmental  attempts  to  grasp  unham¬ 
pered  arbitrary  powers,  which  may  be  done  in  many  ways. 

Many  of  the  recommendations  of  the  McRuer  Report  dealt 
with  the  procedural  safeguards  that  should  exist  when  adminis¬ 
trative  tribunals  are  established  to  determine  legal  rights. 
These  recommendations  resulted  in  the  Civil  Rights  Statute 
Law  Amendment  Act,  S.O.  1971,  c.  50,  an  omnibus  Bill  intro¬ 
duced  by  the  Attorney  General  of  the  day  to  ensure  procedural 
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fairness  in  provincial  administrative  tribunals.  The  Attorney 
General  continues  to  be  consulted  on  issues  of  this  kind. 

The  second  type  of  legislative  issue  dealt  with  by  the 
Attorney  General  prior  to  the  Charter  of  Rights  involved 
questions  of  constitutionality.  At  that  time,  these  questions 
were  largely  limited  to  issues  of  the  allocation  of  federal  and 
provincial  legislative  responsibilities. 

The  advent  of  the  Charter  of  Rights  has  added  dramatically 
to  the  Attorney  General’s  responsibility  to  advise  the 
government  on  legislative  matters.  Questions  arise  on  virtually 
a  daily  basis  about  whether  existing  statutes  or  proposed  legis¬ 
lation  comply  with  the  Charter  of  Rights.  The  nature  of  these 
questions  is  essentially  the  same  as  the  second  category  of 
legislative  issues  previously  dealt  with  by  the  Attorney 
General.  In  both  cases,  the  question  is  whether  the  legislation 
is  constitutionally  valid.  However,  the  grounds  of  possible 
challenge  under  the  Charter  of  Rights  are  so  much  more 
extensive  that  the  frequency  with  which  issues  now  arise  has 
increased  dramatically.  In  addition,  the  Charter  of  Rights 
often  involves  issues  in  which  legal  and  social  policy  considera¬ 
tions  are  difficult  to  separate,  with  the  result  that  the 
complexity  of  issues  has  also  increased  significantly.  The  legis¬ 
lation  introduced  across  Canada  in  recent  years  to  bring 
statutes  into  compliance  with  the  Charter  of  Rights  is  a  partial 
measure  of  the  additional  responsibilities  that  have  fallen  to 
each  Attorney  General. 

In  advising  on  questions  of  constitutionality,  the  Attorney 
General  must  give  paramount  consideration  to  the  obligation 
to  ensure  that  government  action  complies  with  the  law,  in  this 
case  the  supreme  law  of  Canada.  The  giving  of  constitutional 
advice  must  be  carried  out  with  the  same  independence  and 
detached  objectivity  with  which  the  Attorney  General 
approaches  questions  of  prosecution  policy. 

There  is,  however,  a  significant  difference  between  the 
Attorney  General’s  role  in  prosecutions  and  his  or  her  role  as  a 
constitutional  adviser  on  legislation.  With  respect  to  prose¬ 
cution  policy,  the  Attorney  General  has  exclusive  authority  to 
make  decisions.  With  respect  to  legislative  policy,  however, 
the  Attorney  General’s  role  is  that  of  an  adviser.  Government 
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decisions  on  whether  to  introduce  specific  legislation  rest  with 
Cabinet  as  a  whole,  not  with  the  Attorney  General  alone.  As 
former  English  Attorney  General  S.  C.  Silkin  has  stated  (“The 
Functions  and  Position  of  the  Attorney  General  in  the  United 
Kingdom”,  The  Parliamentarian  (1978),  Vol.  59,  at  p.  153): 

It  is  the  duty  of  the  Law  Officers  of  the  Crown  to  advise  their 
fellow  Ministers  and  government  departments  both  as  to  the  law 
and  as  to  the  constitutional  proprieties.  They  are  responsible  for 
recommending  to  their  colleagues  what  can  properly  be  done 
within  the  law  and  what  can  not.  The  decisions  are  those  of  their 
colleagues.  But  they  will  not  lightly  ignore  the  advice  of  the  Law 
Officers  upon  matters  falling  within  the  Law  Officers’  responsi¬ 
bility. 

Professor  Edwards  also  seems  to  accept  the  possibility  of 
Cabinet  choosing  to  disregard  the  advice  of  the  Attorney 
General  on  questions  of  legislative  policy,  although  he  points 
out  that  this  would  be  very  rare  in  situations  where  legal 
considerations  are  paramount.  Speaking  with  particular 
reference  to  the  British  context.  Professor  Edwards  states 
(Edwards  (1984),  at  p.  190): 

As  [the  government’s  chief  legal  adviser],  the  Attorney  General, 
together  with  his  colleague  the  Solicitor  General,  occupies  the 
same  degree  of  constitutional  independence  as  that  associated 
with  his  position  as  the  State’s  chief  prosecutor  responsible  for, 
and  ultimately  in  control  of,  all  prosecutions  ...  A  Minister  who 
elects  to  do  battle  with  the  Attorney  General  on  [a  policy  issue 
with  legal  implications]  may  discover  that  he  has  backed  a  losing 
horse,  unless  he  can  persuade  his  Ministerial  colleagues  that  the 
Attorney’s  legal  opinion  should  receive  minimal  importance  in 
their  overall  balancing  of  the  policy  considerations  involved. 
Even  in  cases  of  conflict  of  this  nature  much  will  depend  on  the 
kind  of  pohcy  issues  that  are  involved.  In  such  matters  as  interna¬ 
tional  litigation  involving  problems  associated  with  the  seabed 
and  the  continental  shelf,  or  in  the  interpretation  of  the  law 
relating  to  legal  picketing  or  human  rights  under  EEC  law,  the 
paramountcy  of  the  Law  Officer’s  opinion  may  less  readily  be 
questioned  than  in  such  other  areas  as  trade,  employment,  social 
security,  environment  and  defence  where  the  aspects  of  legal 
policy  would  tend  to  be  viewed  as  more  peripheral  than  central. 

Professor  Edwards  also  states  (Edwards  (1984),  at  pp.  189-90): 

No  less  important  is  the  appreciation  by  everyone  concerned  as 
to  the  scope  of  the  Law  Officer’s  authority  and  the  degree  of 
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independence  with  which  the  Attorney  General  and  the  Solicitor 
General  discharge  their  advisory  functions.  These  questions 
assume  major  importance  when  law  and  policy  issues  are  seen  to 
be  intertwined  in  the  reference  to  the  Law  Officers . . .  There  will 
be  times  when  the  Attorney  General,  perceiving  the  legal  impli¬ 
cations  of  the  department’s  proposed  course  of  action,  will  find  it 
necessary  to  oppose  the  Minister’s  declared  policy  and  to  do  so,  if 
informal  persuasion  fails,  within  the  appropriate  Cabinet 
committee,  or  in  Cabinet  itself.  Such  opposition  must  derive 
from  the  legal  implications  of  the  proposed  policy  if  it  is  to  carry 
the  full  weight  of  the  Law  Officer’s  position.  For  the  government 
to  reject  such  advice  would  be  quite  exceptional  and  might 
reasonably  be  expected  to  lead  to  serious  questioning  by  the 
Attorney  General  of  his  continuing  to  serve  as  the  government’s 
chief  legal  adviser. 

The  emphasis  that  Professor  Edwards  places  in  these 
passages  on  the  Attorney  General’s  opposition  being  based  on 
legal  considerations  deserves  comment.  In  cases  where  legal 
and  social  policy  is  closely  intertwined,  as  will  often  be  the  case 
in  situations  involving  the  Charter  of  Rights,  the  Attorney 
General  must  take  care,  in  giving  advice,  to  distinguish 
between  legal  opinion  and  policy  preference.  If  the  Attorney 
General  gives  a  legal  opinion  that  a  suggested  course  of  action 
is  unconstitutional,  a  decision  by  the  government  to  proceed  in 
the  face  of  the  opinion  would  place  the  Attorney  General  in 
direct  conflict  with  the  obligation  to  ensure  that  government 
action  meets  legal  requirements.  However,  no  direct  conflict 
would  arise  if,  in  selecting  between  two  possible  courses  of 
action,  both  of  which  were  considered  constitutional  by  the 
Attorney  General,  the  government  chose  to  reject  the 
Attorney  General’s  policy  preference. 

An  interesting  feature  of  the  federal  Department  of  Justice 
Act  is  s.  4.1,  enacted  in  1985  by  the  Statute  Law  (Canadian 
Charter  of  Rights  and  Freedoms)  Amendment  Act,  S.C.  1985, 
c.  26,  s.  106,  proclaimed  in  force  August  13,  1985.  The  section 
requires  the  Minister  of  Justice  to  examine  every  Bill  intro¬ 
duced  by  a  Minister  of  the  Crown  and  to  report  to  the  House  of 
Commons  any  inconsistencies  with  the  Charter  of  Rights.  This 
section  gives  the  federal  Attorney  General  additional  leverage 
in  dealing  with  Cabinet  colleagues  that  may  be  useful  in 
resolving  occasional  differences  of  opinion  on  the  require- 
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merits  of  the  Charter  of  Rights.  As  a  practical  matter, 
however,  even  in  jurisdictions  without  such  a  provision,  care 
must  be  taken  long  before  legislation  is  introduced  to  avoid 
placing  the  Attorney  General  in  the  position  of  failing  to  meet 
the  obligation  to  ensure  compliance  with  constitutional 
requirements. 


Civil  Litigation 

The  Attorney  General  has  two  separate  roles  with  respect  to 
civil  litigation.  Pursuant  to  cl.  5(^)  of  Ontario’s  Ministry  of  the 
Attorney  General  Act,  the  Attorney  General  has  the  responsi¬ 
bility  to  conduct  and  regulate  all  litigation  for  and  against  the 
Crown.  As  part  of  the  historical  powers  inherited  from  the 
Attorney  General  of  England  through  cl.  5(d)  of  the  Act, 
however,  the  Attorney  General  has  much  wider  authority  to 
assert  claims  on  behalf  of  the  public  interest  to  enforce  public 
legal  rights.  This  power  is  exercised  as  an  olBhcer  of  the  Crown, 
representing  the  Crown’s  parens  patriae  authority.  A  recent 
statement  of  this  traditional  responsibility  appears  in  the  well- 
known  House  of  Lords’  decision,  Gouriet  v.  Union  of  Post 
Office  Workers,  [1977]  3  W.L.R.  300,  [1977]  3  AU  E.R.  70. 
Lord  Wilberforce  described  the  Attorney  General’s  role  as 
follows  (at  p.  310  W.L.R.,  p.  80  All  E.R.): 

It  can  be  properly  said  to  be  a  fundamental  principle  of  English 
law  that  private  rights  can  be  asserted  by  individuals,  but  that 
public  rights  can  only  be  asserted  by  the  Attorney-General  as 
representing  the  public.  In  terms  of  constitutional  law,  the  rights 
of  the  public  are  vested  in  the  Crown,  and  the  Attorney-General 
enforces  them  as  an  officer  of  the  Crown. 

The  Attorney  General’s  standing  to  represent  the  public 
interest  in  court  proceedings  can  be  used  in  different  ways.  For 
example,  the  Attorney  General  may  seek  to  intervene  in 
private  litigation  that  raises  important  public  issues.  In  the  case 
of  constitutional  issues,  such  as  issues  raised  under  the  Charter 
of  Rights,  Ontario’s  Courts  of  Justice  Act,  S.O.  1984,  c.  11,  s. 
122,  specifically  requires  that  the  Attorney  General  be  notified 
and  given  an  opportunity  to  participate  in  litigation  challenging 
the  constitutional  validity  or  applicability  of  an  Ontario 
statute.  The  proper  representation  of  the  public  interest  in 


The  Role  of  the  Attorney  General  and  the  Charter 


197 


some  of  these  cases  may  well  require  that  the  Attorney 
General  argue  that  the  challenged  statute  violates  constitu¬ 
tional  guarantees.  The  faithful  exercise  of  the  Attorney 
General’s  responsibility  to  represent  the  public  interest 
requires  an  independent  and  objective  assessment  of  the 
circumstances  of  each  case. 

In  Re  Blainey  and  Ontario  Hockey  Association  (1986),  26 
D.L.R.  (4th)  728, 54  O.R.  (2d)  513  (G.  A.),  a  lawyer  employed 
by  the  Ontario  Ministry  of  the  Attorney  General  appeared  on 
behalf  of  the  Ontario  Human  Rights  Commission  to  argue  that 
a  provision  of  the  Human  Rights  Code,  S.O.  1981,  c.  53, 
infringed  the  equality  rights  guarantee  of  the  Charter  of 
Rights.  Mr.  Justice  Dubin  of  the  Ontario  Court  of  Appeal 
commented  on  this  procedure  as  follows  (at  p.  746  D.L.R. ,  p. 
531  O.R.): 

Counsel  for  the  commission  supported  the  appellant’s  contention 
that-s.  19(2)  of  the  Human  Rights  Code  was  unconstitutional. 
Normally  counsel  for  a  tribunal,  where  its  enabling  statutory 
authority  is  under  attack,  supports  the  jurisdiction  conferred 
upon  it  by  its  enabling  statute  or  submits  its  rights  to  the  court. 
However,  it  is  well  known  that  with  the  introduction  of  s.  15(1)  of 
the  Charter,  all  branches  of  government  are  giving  close  scrutiny 
to  legislation  previously  enacted  with  a  view  of  satisfying 
themselves  that  it  is  now  consistent  with  the  Charter.  That  study 
has  obviously  been  undertaken  by  the  Human  Rights 
Commission  and,  under  such  circumstances,  I  think  it  quite 
appropriate  for  counsel  to  provide  the  benefit  of  that  review  to 
the  Court. 

It  has  also  been  suggested  that,  in  exceptional  circum¬ 
stances,  the  Attorney  General  could  use  legal  proceedings 
against  one  of  his  or  her  Cabinet  colleagues  to  stop  activity  that 
would  contravene  the  Charter  of  Rights.  If  a  dispute  occurred 
between  the  Attorney  General  and  another  Minister  with 
respect  to  government  action  that,  in  the  Attorney  General’s 
opinion,  contravened  the  Charter,  Professor  Edwards  has 
stated  (Edwards,  “The  Attorney  General  and  the  Charter  of 
Rights’’,  University  of  Toronto  Symposium  on  Charter  Litiga¬ 
tion,  February  28, 1986): 

If  (the  Attorney  General]  views  his  functions  as  restricted  to  that 
of  ensuring  that  the  government  is  represented  by  counsel  in  the 
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ensuing  litigation,  thereby  acting  in  strict  accordance  with  his 
statutory  duty  “to  conduct  and  regulate  all  litigation  for  and 
against  the  Crown  or  any  ministry  or  agency  of  Government  in 
respect  of  any  subject  within  the  authority  or  jurisdiction  of  the 
Legislature”,  it  is  my  opinion  that  the  Attorney  General  would 
be  in  serious  dereliction  of  his  larger  constitutional  duty  to  ensure 
that  the  wider  public  interest  is  adequately  represented.  It  is  not 
enough  to  assume  that  a  public  spirited  citizen  or  interest  group 
wUl  step  forward  to  assert  a  challenge  under  the  auspices  of  the 
Charter.  It  should  not  be  sufhcient  to  ensure  that  the  necessary 
funding  is  forthcoming  to  maintain  such  a  suit,  including  the  costs 
of  providing  legal  counsel  to  represent  the  citizens’  claims.  These 
alternative  exigencies  may  well  provide  sufficient  rationale  to 
meet  most  of  Ae  deserving  claims  for  support  recognition.  The 
door,  however,  must  be  left  open,  in  my  judgment,  for  the 
extraordinary  demonstration  of  the  Attorney  General’s 
independent  status  and  independent  responsibilities  by  way  of 
active  representation  in  the  courts,  in  his  own  person  if  that  is 
necessary,  to  argue  the  case  on  behalf  of  the  public  interest. 

Respect  for  the  Attorney  General’s  constitutional  advice 
would,  it  is  to  be  hoped,  avoid  the  necessity  for  such  confronta¬ 
tions.  There  do  not  appear  to  be  any  examples  of  an  Attorney 
General  taking  court  action  against  a  Cabinet  colleague.  There 
are,  however,  interesting  precedents  involving  active  partici¬ 
pation  by  Attorneys  General  in  public  inquiries  where  it  was 
possible  that  the  inquiry  could  find  evidence  of  wrongdoing  by 
other  members  of  the  government.  For  example,  in  1948 
Attorney  General  Sir  Hartley  Shawcross  took  an  active  role 
before  the  Lynskey  Tribunal  investigating  allegations  of 
corruption  against  several  Ministers  of  the  Crown  and  other 
public  bfficials.  Sir  Hartley  Shawcross  explained  his  decision  to 
participate  in  the  inquiry  in  the  following  terms  (as  quoted  in 
Edwards  (1964),  at  p.  298): 

I  felt  myself  . . .  that  it  was  of  the  utmost  importance  from  the 
public  point  of  view  to  maintain  a  position  that  it  was  the  duty 
(however  personally  unpleasant)  of  His  Majesty’s  Attorney 
General  to  represent  the  public  interest  with  complete  objectivity 
and  detachment,  and  that  to  refuse  to  discharge  that  duty  in  a 
particular  case  in  which  the  public  interest  might  be  suspected  to 
conflict  with  the  interests  of  certain  of  his  friends  or  of  his 
political  colleagues  would  be  tantamount  to  saying  that  the  office 
itself  was  inadequate  to  represent  and  protect  the  public  interest 
against  whosoever  might  challenge  it.  It  was  in  many  ways  a  very 
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distasteful  decision  to  have  to  make,  but  I  hope  it  helped  to 
consolidate  the  Attorney-General’s  right  and  duty  —  and  that  is 
what  I  emphasise  in  these  matters  —  the  duty  —  to  be  wholly 
detached,  wholly  independent  and  to  accept  the  implications  of 
an  obligation  to  protect  what  he  conceives  to  be  the  public 
interest  whatever  the  political  results  may  be. 

Conclusion 

The  many  new  issues  that  will  be  faced  by  society  as  a  result 
of  the  Charter  of  Rights  will  provide  unique  opportunities  to 
enhance  the  rights  and  freedoms  of  Canadians.  It  is  important, 
at  this  time,  to  remind  ourselves  of  the  progress  that  can  be 
made  towards  this  goal  through  the  Attorney  General’s 
obligation  to  ensure  that  government  activities  and  legislation 
comply  with  constitutional  requirements.  The  public  and  the 
legal  profession  should  be  vigilant  to  see  that  the  Attorney 
General  vigorously  pursues  this  obligation  in  a  manner  that 
respects  the  fundamental  principles  of  independence  and 
objectivity  that  have  historically  guided  the  exercise  of  the 
Attorney  General’s  responsibilities. 
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The  Honourable  Ian  Scoti*  LAW,  POLICY,  AND 

THE  ROLE  OF  THE  ATTORNEY  GENERAL: 
CONSTANCY  AND  CHANGE  IN  THE  1980St 

I  have  now  been  the  attorney  general  for  two  and  one-half  years.  It  is  a 
natural  question  to  ask  what  I  have  learned  and  how  my  exp>ectations 
about  this  important  office  of  state  have  been  met,  I  propose  to  raise  some 
considerations  about  the  office  and  about  the  role  of  the  attorney  general 
in  private  and  public  matters. 

I  have  two  theories  that  I  want  to  advance,  the  firstsimple  and,  I  believe, 
straightforward,  the  second  more  complex  and  p>erhaps  more  conten¬ 
tious.  The  first  isthat  the  complexity  and  the  wide  variety  of  decisions  that 
an  attorney  general  must  make  in  a  rights-driven  society  make  it  essential 
that  the  independent  nature  of  the  attorney  general’s  role  as  a  guardian  of 
prosecutorial  and  constitutional  values  be  maintained  and  fortified.  The 
second  is  that  an  independent  attorney  general  should  have,  and  I  believe 
in  our  system  does  have,  a  very  special  role  to  play  (apart  from  his 
litigation  role)  in  the  policy-making  process  of  government.  Before  I  can 
develop  these  themes,  it  is  necessary  to  say  a  few  words  about  the  changing 
social  context  in  which  an  attorney  general  (arid  indeed  all  politicians) 
finds  himself  in  the  late  1980s. 

The  New  Oniano 

In  the  last  twenty-five  years  our  community  has  changed  fundamentally. 

It  is  my  contendon  that  those  changes  have  produced  a  redirection,  a  new 
purpose,  in  the  role  of  the  attorney  general.  How  has  the  province 
changed?  First  of  all,  Ontario  is  increasingly  pluralistic.  We  live  in  a 
diverse  .society  made  up  of  a  wide  variety  of  races  and  religious 
backgrounds.  There  is  no  ‘melting-pot.’  Diversity  is  a  given,  and  has  for 
our  people  a  value  of  its  own. 

Second,  we  have  become,  in  a  striking  way,  a  rights-oriented  society. 
The  Courts  are  increasingly  perceived  by  our  citizens  as  the  appropriate 
forum  for  profourid  social  and  economic  changes.  Politics  itself  is 
increasingly  dominated  by  the  rhetoric  of  rights.  Our  people  have 
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exhibited,  through  their  politicians,  a  pronounced  commitment  to 
‘constitutionalize’  all  values  or  entitlements  that  as  groups  or  as  individu¬ 
als  we  feel  we  deserve  or  need.  We  have  displaced  an  age  in  which  a 
parent,  a  confessor,  a  teacher,  or  a  doctor  was  the  community  resource 
from  which  one  sought  relief  or  accommodation.  There  is  now  no  'right,' 
and  few  social,  economic,  or  cultural  ‘needs,’  which  most  citizens  feel 
should  not  be  ‘constitutionalized’  or  at  least  be  at  the  disposition  of  a  court. 

Third,  there  is  an  absence  of  shared  expectations  about  our  social, 
economic,  or  political  objectives  as  a  community.  This  is  especially  so  in 
our  criminal  law.  I  give  two  examples.  When  I  went  to  school  the 
provisions  of  ihe  law  that  related  to  abortion,  or  to  Sunday  .shopping,  by 
and  large  represented  the  shared  expectadon  of  the  community  about 
what  was  and  what  was  not  appropriate  conduct.  All  that  has  now  changed 
forever.  It  is  hard  to  think  of  a  law,  with  the  {>ossible  excepuon  of  the 
Registry  Act,  that  represents  the  shared  expectadon  of  the  community 
about  what  is  appropriate  or  inappropriaie  conduct  in  our  society.  That  is 
the  virtue,  or  the  price,  of  a  pluralisdc  community. 

Fourth,  there  is  an  increased  expectadon  on  the  part  of  the  public  that 
government  will  provide  a  range  of  services  and  policy  responses  to  deal 
widi  almost  all  of  the  contingencies  of  life.  I  make  this  observation  not  to 
cridcize  but  merely  to  acknowledge  that  reality. 

Finally,  there  is  the  presence  of  the  Charter  of  Rights  and  Freedoms. 
The  Charter  is  without  doubt  the  most  important  legal  (and  perhaps  the 
most  imp>ortant  social  and  economic)  event  of  the  past  generation  in 
Canada.  It  not  only  defines  old  rights  but  creates  new  rights;  most 
important,  the  Charter  not  only  permits  btU  requires  the  courts  to  displace 
Parliament  and  the  legislature  in  evaluating  the  wisdom  of  policy  choices 
that  contravene  those  rights.  That  is  the  special  mandate  of  section  i  of 
the  Charter. 

An  interesting  example  of  the  complexity  of  the  new  realities  we 
confront  is  the  recent  case  of  R.  v.  Morgentaler. '  I  refer  to  it  not  because  it 
raised  a  difficult  and  important  quesdon,  but  rather  because  it  exempli¬ 
fies  most,  if  not  all,  of  the  social  changes  to  which  I  have  referred. 
Twenty-five  years  ago  that  case  would  simply  not  have  arisen,  and,  if  by 
any  chance  it  had,  it  would  not  have  been  decided  as  it  was. 

Recendy  I  sat  in  on  Professor  Dickens’s  seminar  on  law  and  medicine. 
There  it  occurred  to  me  that  we  cannot,  even  at  this  early  stage,  say  with 
assurance  what  the  Morgentaler  czse  is  about.  Is  it  about  criminal  law?  Is  it 
about  what  a  health  service  is?  Is  it  about  the  provision  of  health  services? 
Is  it  about  access  to  health  services?  Is  it  about  what  priorities  will  be 

I  MorgentaUr,  Smoling  and  Scott  v.  The  Queen  (1988)  37  CCC  (3d)  ^49  (scc) 


/!■  h 


..-O! 


i-., 


'■"M  >  '(Hf 

‘  Vnuvitif'* 

‘■  -  \  f  .l..•f}] 


I  t  ( 


m 


f?  •  ,  ■■■(W.  , 


LAW,  POLICY,  AND  THE  ROLE  OF  THE  ATTORNEY  GENERAL  1  1  1 


established  for  this  health  service  as  opposed  to  another  health  service?  I  n 
truth,  the  case  is  about  all  of  those  things  at  one  level  or  another;  none  the 
less,  it  began  simply  enough  as  a  case  dealing  with  the  enforcement  of  a 
criminal  statute. 

From  the  criminal  law  perspective,  there  were  questions  about  initiat¬ 
ing  the  prosecution;  there  were  questions  whether  there  should  be 
interim  relief;  there  were  questions  whether  there  should  be  bail 
conditions  to  prevent  the  accused  from  continuing  his  work;  there  were 
questions  whether  there  should  be  fuller,  or  more,  or  other  prosecutions; 
there  were  quesuons  whether  the  prosecutions,  once  commenced,  should 
be  stayed.  But  we  do  not  have  to  reflect  long  to  understand  that 
Morgenlaler  will  have  an  impact  not  only  on  women’s  health  issues  and  the 
provision  of  abortion  services,  but  also  on  the  right  to  health  services  more 
generally  and  the  manner  of  payment  for  those  services. 

To  a  lawyer  who  graduated  a  generation  ago,  it  seems  extraordinary 
that  a  criminal  case  should  raise  such  questions.  But  this  case,  and  its 
broad,  social,  economic,  and  political  fallout,  is,  I  believe,  not  atypical;  in 
fact,  it  will  be  a  routine  legal  phenomenon  in  the  next  generation. 

The  policy  implications  of  this  new  kind  of  litigation  for  government 
and  citizens  are  important  and  often  unpredictable.  1  can  illustrate  the 
point.  The  government  of  Ontario  at  present  is  confronted  by  a  case 
brought  by  a  ‘same-sex  couple’  who  live  together  and  who  want  to  receive 
OHiP  benefits  at  rates  available  to  those  who  live  in  a  traditional  spiousal 
relationship.  The  straightforward  legal  issue  is  the  definidon  of ‘spouse’ 
in  the  health  legislation  -  a  narrow,  superficially  technical  question.  That 
narrow  legal  issue,  of  course,  raises  an  important  quesdon  of  policy  with 
major  financial  implications  for  the  taxpayer  and  the  administration  of 
the  provincial  health  insurance  plan.  When  we  prepared  our  response  in 
that  case,  we  idendfied  some  seventy-nine  other  statutes  or  tax-supported 
programs  that  will  be  affeaed  in  one  way  or  another  by  the  court’s 
decision.  Therefore,  thesecdon  i  Chaner  argument  cannot  be  allowed  to 
focus  simply  on  the  effects  of  a  determination  on  ohip;  rather,  it  must 
focus  On  the  wide  range  of  government  policies  that  relate  to  spousal 
entitlements.  The  profound  policy  impact  of  judicial  decision-making 
under  the  Charter  can  no  longer  be  doubted. 

The  role  of  the  attorney  general:  The  policy  context 

If  you  read  the  academic  and  scholarly  texts  and  monographs  dealing 
with  the  office  of  the  attorney  general,  you  will  conclude  that  he  spends 
most  of  his  time  supervising  the  prosecution  of  criminal  or  civil  litigation. 
That  is  the  conventional  understanding.  But  it  has  not  been  my 
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experience.  Probably  no  more  than  1 5  per  cent  of  my  time  is  spent  dealing 
with  cases.  But  an  attorney  plays  a  much  larger  role  in  government,  a  role 
that  has  so  far  been  largely  ignored  by  scholars  and  the  press.  That  role 
has  to  do  with  the  attorney  general’s  participation  in  the  policy-making 
process  of  government. 

It  is  my  thesis  that  an  independent  attorney  general  should  bring  to 
policy-making  in  government  a  particular  concern  for  principle,  lor 
constitudonalism,  and  for  rights.  The  attorney  general  has  a  mandate  in 
government  apart  from  his  prosecutorial  role  —  a  mandate  to  ensure 
adequate  attention  to  issues  of  principle. 

Those  who  have  studied  jurisprudence  will  be  familiar  with  the  writings 
of  the  American  scholar  Ronald  Dworkin.  Dworkin  claims  that  there  is  a 
dichotomy  between  the  judicial  process  on  the  one  hand  and  the 
legislative  process  on  the  other.  He  ar^es  that  the  special  funedon  of 
judicial  review  is  to  focus  on  issues  of  principle  —  decisions  about  what 
rights  people  have  under  our  consdtudonal  system,  rather  than  decisions 
about  how  the  general  welfare  is  best  promoted-  Because  for  Dworkin  the 
dichotomy  is  real,  not  academic  or  imagined,  he  asserts  that  the  polidcal 
process,  when  left  to  its  own  devices,  pays  inadequate  attendon  to  the 
fundamental  issue  of  principle.  Here,  for  example,  is  how  he  describes 
judicial  review.  ‘We  have  an  insdtudon  that  calls  some  issues  from  the 
batdeground  of  power  polidcs’  [where  he  thinks  I  work]  to  the  forum  of 
principle  [where  he  thinks  thejudges  work].  That  insdtudon  holds  out  the 
promise  that  the  deepest  most  fundamental  conflicts  between  individual 
and  society  will  once,  some  place  [never  where  I  work,  just  where  the 
judges  work]  finally,  become  questions  of  jusdee.’  ‘1  do  not  call  that 
religTon  or  prophecy,’  he  says,  ‘I  call  it  law.’ 

1  believe  that  it  is  the  funedon  of  an  independent  attorney  general  to 
bring  the  focus  of  jusdee  to  quesdons  of  polidcs.  There  is  (and  no  one 
would  deny  it)  the  judicial  review  role  that  Dworkin  has  assigned  to  the 
court.  But  I  believe  it  is  wrong  to  imply  that  issues  of  principle  cannot  also 
be  a  primary  concern  of  persons  in  the  political  process.  Indeed,  my  claim 
is  that  an  attorney  general’s  special  responsibility  must  be  to  ensure  that 
issues  of  principle  remain  a  central  concern  in  policy-making.  An 
attorney’s  role,  in  other  words,  is  precisely  to  ensure  that  democratic 
decision-making  in  our  community  takes  into  account  questions  of 
human  rights  and  consdtutionalism. 

Let  us  take  the  issues  that  Morgenialer  presents.  Dworkin,  more  than 
once  in  his  various  texts,  offers  what  he  calls  a  ‘chequer-board’  analogy  for 
the  process  by  which  the  vexing  polidcal  and  judicial  issue  of  abortion 
might  be  determined.*  He  says  that  polidcians  might  pass  a  law  that 


2  See  R.  Dworkin  Law's  £m/>«re  (Cambridge;  Harvard  University  Press  ig86)  178-83. 
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permits  abortions  to  be  performed  on  Monday,  Wednesday,  and  Friday 
but  not  on  Tuesday,  Thursday,  or  Saturday.  He  asserts  that  this 
‘chequer-board’  res|X)nse  is  a  typically  democratic,  political  solution  to  the 
problem.  It  is  political  and  democratic  because  it  meets  the  needs  of  one 
competing  pressure  group  in  some  way,  but  does  not  totally  offend  the 
interests  of  the  other. 

Dworkin  claims  the  coun’s  role  is  to  take  that  ‘chequer-board’  answer  to 
a  social  problem,  thrown  up  by  the  legislature  and  test  it  against 
considerations  of  principle.  He  suggests  that  no  principled  person  would 
resjKind  to  the  social  problem  of  abonion  by  the  ‘chequer-board’  rule  and 
that  courts  would  and  should  reject  iL  Q>urts  apply  principle  to  p>olitics. 
But  (MorgentaUr  notwithstanding)  it  is  not  the  courts  alone  who  should 
object  to  a  ’chequer-board’  solution.  It  is  also  the  special  responsibility  of 
an  independent  attorney  general  to  objea  to  unprincipled  solutions  to 
issues  of  fundamental  human  rights.  And  so  it  seems  to  me  that  an 
attorney  general  has  an  obligation  within  the  political  process  to  attempt 
to  ensure  that  unprincipled  solutions,  of  which  the  ‘chequer-board’ 
approach  is  an  example,  are  not  adopted  by  government.  I  suggest  that 
the  contrast  Dworkin  seeks  to  emphasize  between  the  judicial  and  the 
political  process  is  neither  as  sharp  nor  as  striking  as  he  claims.  An 
attorney  general  should  bring  to  political  deliberations  the  same  consider¬ 
ations  of  principle  that  feature  so  prominently  in  thejudicial  forum  with 
which  lawyers  are  more  familiar. 

Consider  AforgentolCT-again.  The  case  has  been  decided  and  the  relevant 
provision  of  the  Criminal  Code  has  been  excised  by  the  court;  but  the 
political  and  social  dilemmas  remain.  We  now  have  the  problem  of 
providing  health  care  services  that  are  consistent  not  only  with  the  direct 
requirements  of  the  case  but,  if  you  are  an  independent  attorney  general, 
consistent  with  the  implications  of  the  court’s  reasoning.  For  the  judges 
did  not  write  all  those  pages  simply  to  decriminalize  one  activity.  They 
surely  wrote  to  convey  a  message,  discreetly  and  subtly,  of  course,  as  they 
always  do,  about  the  way  our  community  should  look  at  these  complex 
issues.  And  I  believe  that  a  principled  attorney  general  must  look  at  the 
decision  and  its  legal  consequences  for  health  services  in  the  light  of  the 
underlying  principles  of  the  case.  It  would  be  easy  for  a  minister  of  the 
Crown  (and  it  has  happened  in  some  places)  to  respond  to  the  judgment 
by  taking  the  position  of  one  constituency  or  the  other.  An  attorney 
general,  in  my  respectful  view,  does  not  have  that  liberty.  He  must 
attempt  to  assure  that  the  reaction  of  his  colleagues  in  other  ministries  is  a 
principled  response  that  does  full  justice  to  the  interests  of  citizens  that 
were  referred  to  by  the  court,  and  to  the  implications  and  the  deeper 
message  of  the  decision  itself. 

Let  us  uke  the  rather  different  example  of  free  trade.  Almost  all  debate 
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in  this  country  has  centred  on  the  economics  of  free  trade  with  the  United 
States  -  whether  it  will  create  more  jobs,  whether  it  will  improve  our 
competitive  economic  edge,  and  similar  questions.  I  believe  that  the 
attorney  general’s  role  as  a  member  of  government  may  require  him  to 
direct  his  attention  not  to  economic  concerns  (which  remain  important) 
but  to  the  larger  constitutional  implications  presented  by  the  issue  of  free 
trade  and  the  proposed  solutions.  These  include  not  only  the  issue  of 
provincial  legisladve  power  and  free  trade,  but  also  the  impact  of  free 
trade  on  the  jurisdiction  of  the  federal  government  and  on  individual 
rights.  In  our  ministry  we  have  been  preparing  a  constitutional  aud*t  at 
the  level  of  principle  to  determine  the  impact  of  a  free  trade  agreement  on 
federalism,  our  constitutional  system,  and  the  strategy  of  co-operative 
federalism  by  which  this  country  has  been  governed  so  successfully  for  so 
long. 

Let  us  take  another  example  —  the  section  33  ‘override’  in  the  Charter  of 
Rights.  Ministers  in  our  government  are  no  different  from  those  in  any 
other  government:  they  attempt  vigorously  to  represent  and  advance  the 
concerns  of  the  constituencies  that  they  have  been  assigned  by  the 
premier.  The  minister  of  health  is  daily  concerned  about  how  health 
services  can  be  most  effectively  provided.  The  minister  of  consumer  and 
commercial  affairs  spends  much  time  thinking  about  how  consumerism 
can  be  made  a  real  factor  in  the  market-place.  The  minister  of  industry 
and  trade  spends  the  day  thinking  about  how  Ontario’s  gross  provincial 
product  can  be  increased.  And  often,  when  a  constitutional  decision  gets 
in  the  w^y  of  some  policy  which  is  perfeedy  sensible  to  the  minister,  the 
suggesdon  is  made  by  the  constituency  served  by  the  policy  that  the 
legislature  should  use  its  Charter  right  to  override  that  law  —  in  the 
interests  of  consumers,  in  the  interests  of  people  who  need  health  care,  in 
the  interests  of  a  healthier  market-place.  There  have  been  examples  in  the 
country  where  the  override  has  been  udlized  in  this  way,  and  there  will  be 
more.  I  believe  that  an  independent  attorney  general  has  a  special  role 
regardless  of  the  policy  field  in  which  that  issue  is  presented.  The 
attorney’s  responsibility  is  to  attempt  to  move  government  to  a  principled 
response  to  the  problems  that  secdon  33  presents. 

My  larger  point  can  be  summarized  in  this  way.  Ontario  in  the  late 
1980s  has  become  a  diverse  and  pluralisdc  society  in  which  the  consensus, 
the  set  of  common  or  shared  values  that  characterized  Ontario  life  in  the 
1950s,  has  largely  disappeared.  The  politics  of  consensus  has  been 
replaced  by  the  polidcs  of  individual  or  group  rights.  It  is  the  role  of  an 
attorney  general  to  ensure  that  there  is  adequate  attention  paid  within  the 
policy-making  process  to  consideradons  of  principle  and  to  the  question 
of  the  impaa  of  government  acdon  on  human  rights.  It  is  the  responsibility 
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of  the  attorney  general  to  direct  government  away  from  ‘chequer- 
board’  solutions  and  in  the  direction  of  principled  ones. 

The  role  of  the  attorney  general:  The  litigation  context 

The  academu  and  pcoular  writing  on  the  office  of  attorney  general  has 
focused  on  the  attorney  general’s  responsibility  in  litigation.  This  is  not 
surprising.  The  public  role  of  the  office  is,  of  course,  carried  forward  in 
criminal  and  dvil  lidgation.  That  is  where  the  public  sees  an  attorney 
general,  that  is  where  the  public  expects  him  or  her  to  perform;  and  by 
and  large  that  is  where  an  attorney  general  is  judged  by  the  public  to  have 
succeeded  or  failed.  The  conventional  view  is  that  the  performance  of  the 
attorney  general  is  judged  by  the  role  he  or  she  plays  in  criminal  or  civil 
litigation.  And  although  that  role  occupies  a  small  propordon  of  my 
working  day,  I  recognize  that  reality. 

The  fact,  of  course,  is  that  for  the  most  pan  judgments  in  criminal 
prosecution  and  civil  litigation  matters  are  made  by  a  large  number  of 
men  and  women,  the  crown  attorney’s  staff.  Most  of  the  decisions  that  are 
made  about  prosecutions  and  the  conduct  of  civil  or  criminal  trials  are 
made  by  my  agents.  I  do  not  hesitate  to  say,  having  gone  from  one  end  of 
the  province  to  die  other  to  meet  them,  that  they  represent  the  most 
dedicated  and  talented  collection  of  professionals  that  I  have  worked  with 
in  my  law  career.  I,  of  course,  bear  polidcal  responsibility  for  the  decisions 
taken  and  must  answer  for  them;  but  for  the  most  part,  those  decisions  are 
made  on  a  day-to-day  basis  by  others. 

Some  observadons  should  be  made  as  we  examine  the  role  of  attorney 
general  in  criminal  prosecudon.  We  try  to  keep  in  mind  certain  principles 
as  we  operate  in  the  lidgation  context.  First,  there  is  the  principle  of 
independence  from  political  consideradons.  Second,  there  is  the  impor¬ 
tance  of  assessing  what  the  law,  including  the  Chaner  of  Rights,  requires 
in  an  individual  case.  Third,  there  is  the  determinadon  of  what  the  public 
interest  requires.  I  include  under  this  head  a  consideration  of  what  may 
be  required  to  maintain  confidence  in  the  administration  ofjustice  itself. 

There  are  also  a  number  of  points  to  remember  about  the  relationship 
of  the  attorney  general  to  his  colleagues  in  a  federal  system  of  govern¬ 
ment,  to  the  police,  to  the  Cabinet  in  criminal  matters,  and  to  the  courts. 
Let  me  turn  to  these  issues  seriatim. 


Federalism  and  the  attorney  general 

The  Criminal  Code,  which  the  attorney  general  and  his  agents  enforce,  is 
a  federal  statute  enacted  by  Parliament  and  devised  by  the  Ministry  of 
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Justice  in  Ottawa.  In  prosecuting  a  criminal  case  it  is  fundamental  to 
remember  that  we  are  not  prosecuting  a  law  that  we  have  made  or  a  law 
for  which  we  have  legislative  responsibility.  That  observation  does  not 
answer  all  the  questions  (or  perhaps  even  many  of  them)  about  how  we  are 
to  react  to  federal  law,  but  it  does  distinguish  our  criminal  prosecution 
role  from  our  role  on  the  civil  side,  and  places  it  in  a  special  context. 
Historically,  the  role  of  the  provincial  Crown  Law  Office  towards 
Criminal  Code  amendments  and  other  federal  criminal  law  enactments 
has  been  essentially  reactive.  The  federal  government  proposes  an 
amendment,  whether  it  be  in  the  area  of  pornography  or  abortion,  and 
thereby  makes  a  value  judgment  about  what  kind  of  amendment  or 
legislative  enactment  will  receive  the  approval  of  the  governing  party  in 
Ottawa  and  pass  muster  in  the  House  of  Cotnmons.  Then,  having  made 
that  critical  policy  judgment,  the  federal  government  communicates  its 
proposal  to  my  colleagues  across  the  country  for  reaction.  We  look  at  the 
proposals  that  are  made  and,  because  we  administer  the  system  and  are 
responsible  for  getdng  convictions  where  appropriate,  we  provide,  I 
think,  fairly  useful  comment  to  the  attorney  general  of  Canada  about  the 
practical  implications  in  the  courtroom  of  this  or  that  proposal.  We  also 
provide  policy  advice  of  a  more  general  or  fundamental  type.  None  the 
less,  after  the  broad  policy  decisions  have  been  made  in  Ottawa,  the 
provinces’  role  has  been  reactive;  and,  of  course,  there  have  been  some 
instances  in  which  Criminal  Code  or  other  amendments  have  been  made 
without  any  consultation  with  the  provinces. 

This  process  is  beginning  to  change.  There  is  a  desire,  in  Ontario  as  well 
as  in  the  other  provinces,  to  play  a  creative  and  meaningful  role  in  the 
development  of  criminal  law.  The  provinces,  which  have  the  responsibility 
of  prosecuting  almost  all  criminal  offences  and  bear  the  constitutional 
and  financial  burden  for  the  administration  of  justice,  should  not  only  be 
heard  in  relation  to  federal  prop>osals  but  should  not  hesitate,  when  views 
are  strongly  held,  to  take  the  lead.  In  a  practical  courtroom  sense,  and,  I 
believe,  in  a  social  sense,  we  are  closer  to  our  communities  in  a  nation  as 
diverse  as  Canada.  No  other  group  of  individuals,  nor  any  other  group  of 
professionals,  has  a  more  useful  contribution  to  make  here  than  the 
Crown  attorneys  of  Ontario.  I  hope  we  will  begin  to  see  a  shift  in  our 
operations  and  our  attitudes  so  that  our  staff  in  Ontario,  through  me,  will 
develop  initiatives  that  are  designed  to  encourage  the  federal  government 
to  take  what  we  regard  to  be  the  correct  legislative  step.  A  passive  role  is,  in 
my  judgment,  not  conducive  to  solving  the  problems  we  face  in  this 
decade.  Nor  is  it  practically  desirable,  since  the  province  bears  a  financial 
obligation  for  the  administration  of  justice,  to  allow  our  priorities  to  be 
dedicated  exclusively  by  federal  initiatives. 
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The  attorney  general  and  the  police 

The  English  conception  of  the  attorney  general  as  the  principal  prosecu¬ 
tor  of  criminal  cases  leads  to  a  profound  and  principled  separation  from 
the  operation  of  the  police.  This  view  has  not  been  widely  accepted  in 
Canada.  In  Ottawa,  for  example,  until  very  recently  the  rcmp  reponed  to 
the  attorney  general  of  Canada.  In  most  provinces  the  provincial  police  or 
the  local  police  boards  report  to  and  take-direction  from  the  attorney 
general.  In  Ae  United  Kingdom  a  different  view  has  been  taken,  and  the 
Home  Office  has  a  role  that  is  quite  distinct  from  that  of  the  attorney 
general.  That  model  has  been  followed  in  Ontario.  I  think  it  is  the  right 
model.  The  police  do  the  investigating;  the  police  have  the  same  right  as 
any  citizen  to  appear  before  a  justice  of  the  peace  to  swear  an  information 
that  they  have  reasonable  and  probable  grounds  to  believe  and  do  believe 
that  the  offence  has  been  committed,  and  to  invite  the  justice  of  the  peace 
to  accept  or  reject  that  information. 

In  many  other  provinces  the  attorney  general  plays  a  role  in  the  process 
that  amounts,  in  certain  cases,  either  to  directing  the  police  to  sw^ar  the 
information  and  get  the  process  started,  or  to  directing  them  to  stop  iL  That 
has  not  been  the  tradiuon  in  Ontario  and  I  think  our  practice  is  a  sound 
model  of  separation.  It  does,  however,  create  some  day-to-day  difficulties. 

Situations  inevitably  arise  that  require  the  attorney  general  to  make  a 
decision  —  to  initiate  or  to  stay  a  prosecution  -which  is  at  odds  with  the 
conduct  or  views  of  the  police.  The  responsibility  of  the  attorney  general 
in  these  matters  overrides  any  concern  he  may  have  about  placing  a  few 
thorns  in  the  side  of  the  normally  harmonious  relationship  between  the 
police  and  the  Crown  prosecutors.  In  such  cases,  the  public  is  made  aware 
(sometimes  to  its  surprise)  that  in  our  system  of  justice,  the  attorney 
general  is  neither  responsible  for  nor  the  handmaiden  of  the  police. 

Two  recent  examples  are  noteworthy.  Subsequent  to  the  Ontario  Court 
of  Appeal’s  decision  overturning  the  acquittal  of  the  accused  in  R.  v. 
Morgentaler,^  and  while  the  case  was  pending  on  appeal  before  the 
Supreme  Court  of  Canada  (but  before  the  oral  argument  had  com¬ 
menced),  the  Toronto  police  again  charged  Dr  Morgentaler  and  his 
associates  with  the  same  offence.  There  is  no  doubt  that  they  had 
reasonable  and  probable  grounds  to  believe  that  an  offence  against  the 
Criminal  Code  was  being  committed.  But,  as  has  been  emphasized,  this  is 
clearly  not  the  only  decision  to  be  made  in  deciding  whether  to  proceed  to 
trial.  The  High  Court  of  Justice  in  Ontario  has  held  that  it  would  not 

3  R.  V.  Morgenlater,  Smoling  and  ScoU  (1986)  22  CCC  (3d)  353;  {1985)  52  or  (2d)  353  (Ont. 
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proceed  with  any  further  trial  of  the  accused  while  their  appeal  was 
pending  before  the  Supreme  Court  of  Canada.'*  Given  that  the  lacis 
supporting  the  charge,  and  presumably  the  defence  raised,  would  be 
virtually  identical  to  the  charge  upon  which  the  accused  were  tried  and 
acquitted,  it  was,  in  my  opinion,  in  the  interests  of  justice  that  any  further 
allegations  of  criminal  activity  be  held  in  abeyance  until  the  highest  court 
authoritatively  ruled  on  the  legality  of  the  impugned  conduct.  With  these 
factors  in  mind,  the  charges  laid  were  immediately  stayed. 

This  example  clearly  demonstrates  the  differences  in  the  roles  of  the 
attorney  general  and  ^e  police.  Before  laying  the  charges,  the  police 
consulted  the  attorney  general  and  his  agents,  and  were  advised  that  any 
charges  that  were  laid  would,  in  the  circumstances,  be  stayed.  Notwith¬ 
standing  this  advice,  the  f>oIice  concluded  that  it  was  their  duty  and 
responsibility  to  lay  the  charges  that  they  believed  on  reasonable  and 
probable  grounds  were  warranted.  The  attorney  general,  while  acknowl¬ 
edging  the  role  of  the  police  that  endded  them  to  take  this  acdon,  did  what 
he  believed  the  administradon  ofjusdce  required.  To  some  observers  it 
may  have  appeared  that  the  right  hand  did  not  know  what  the  left  was 
doing.  In  my  view,  that  difficulty  does  not  offset  the  importance  of  the 
principle  of  separadon. 

The  second  case,  which  contrasts  with  Morgentaler,  occurred  recently  in 
northern  Ontario.^  Four  miners  were  killed  as  a  result  of  an  accident  in  a 
mine  shaft.  The  Sudbury  Regional  Police  comrhenced  an  investigation; 
eventually,  they  charged  another  miner  with  four  counts  of  criminal 
negligence  causing  death.  It  was  clear  that  the  police,  by  swearing  the 
required  informadon  before  a  jusdee  of  the  peace,  had  come  to  the 
conclusion  that  there  were  reasonable  and  probable  grounds  to  believe 
that  a  criminal  offence  had  been  committed;  the  jusdee,  upon  hearing 
sworn  tesumony  to  this  effect,  agreed  that  the  legal  test  had  been  met.  As  a 
result  of  the  charges,  a  coroner’s  inquest,  which  would  otherwise  have 
been  convened,  was  adjourned.  (It  is  the  praedee  in  this  province  not  to 
hold  a  coroner’s  inquest  when  criminal  charges  have  been  laid.) 

The  attorney  general  was  asked  in  the  legislature  to  consider  exercising 
his  power  to  stay  the  criminal  proceedings  so  that  the  coroner’s  inquest 
could  proceed.  It  was  vigorously  asserted  that  an  inquest  was  a  routine 
process  in  northern  mining  deaths,  that  it  would  be  a  useful  investigative 
tool  to  prevent  other  accidents,  and  that  public  anxiety  about  mining 
safety  could  be  sadsfied  only  in  this  way.  The  issues  1  had  to  consider  were 


4  Campbell  v.  Altomrj  General  of  Ontario  (1987)  60  OR  (2d)  617  (Oni.  ca) 

5  R.  v.Joe  KiihU.  Kuhlc  was  charged  on  6  May  1987.  (The  incident  occurred  on  14  April 
1987.)  He  was  acquitted  of  all  four  counts  after  a  trial  in  the  Provincial  Court  (Criminal 
Division)  on  8  February  1988. 


LAW,  POLICY,  AND  THE  ROLE  OF  THE  ATTORNEY  GENERAL  1  ig 


(i)  whether  the  legal  test  was  met  (that  is,  were  there  reasonable  and 
probable  grounds),  and  (2)  if  the  legal  test  was  met,  whether  there  were 
any  other  legitimate  factors  that  militated  against  our  continuing  with  the 
prosecution. 

Upon  serious  consideration  of  the  investigation  and  the  evidence 
obtained,  it  could  not  be  categorically  stated  that  the  legal  test  was  not  met. 
Were  there  non-legal  factors  which  suggested  that  the  charges  should  be 
stayed?  The  imp>ortance  of  the  public  interest  in  determining  the  cause  of 
death  (which  is  normally  satisfied  by  the  coroner’s  inquiry)  must  be 
balanced  against  the  accused’s  right  to  a  fair  trial. 

It  probably  would  have  been  appropriate  to  hold  the  coroner’s  inquest 
before  any  decision  had  been  made  with  respect  to  the  laying  of  criminal 
charges.  However,  criminal  charges  having  been  laid,  it  was  not  in  the 
interest  of  justice  to  stay  those  charges  for  the  purpose  of  conducting  the 
inquesL  The  overriding  concern  must  be  the  risk  of  prejudice  to  the 
accused,  and  this  risk  would  have  been  substantial  if  an  inquest  had  been 
held.  Moreover,  there  was  no  reason  an  inquest  could  not  be  held  after  the 
criminal  charges  were  dealt  with.  This  delay  might  inconvenience  the 
public’s  right  to  know,  but  the  accused’s  right  to  a  faih  trial  must  take 
precedence  over  the  public’s  inconvenience.  In  the  light  of  these  factors,  I 
decided  not  to  stay  the  criminal  charges. 

The  attorney  general  and  the  Cabinet 

As  the  King’s  Attorney,  the  attorney  general  was  responsible  for 
representing  the  sovereign’s  interest  in  the  court;  this  responsibility  was 
most  critical  in  the  area  of  criminal  iaw.  In  addition  to  prosecuting  all  the 
important  criminal  cases,  the  attorney  had  the  responsibility  of  deciding 
whether  or  not  to  continue  prosecutions  initiated  by  private  citizens.  This 
responsibility  remains  in  the  hands  of  the  various  attorneys  general  for 
the  provinces  in  dlanada,  by  virtue  of  the  combination  of  section  92(14)  of 
the  Constitution  Act,  1867,  and  the  equivalent  sections  of  the  Ministry  of 
the  Attorney  General  Aa.  The  relationship  between  this  quasi-judicial 
function  and  the  attorney  general’s  status  as  a  member  of  the  government 
and  Cabinet  raises  a  number  of  issues. 

It  is  an  established  principle  that  in  determining  whether  or  not  to 
prosecute,  or  whether  to  stay  a  prosecution  already  launched,  the 
attorney  general  must  be  guided  solely  by  considerations  that  are 
independent  of  his  affiliation  with  a  political  party  or  the  government.  H  is 
decision  must  be  based  on  his  best  assessment  of  what  the  law  and  the 
public  confidence  in  it  require.  This  necessarily  follows  from  his  role  as 
the  chief  law  officer  of  the  state  where  that  state  policy  is  based  on  the  rule 
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of  law.  The  confidence  of  the  public  in  the  administration  of  justice 
prohibits  the  use  of  the  criminal  law  for  partisan  purposes.  Moreover,  as  a 
guardian  of  the  public  interest,  the  attorney  general  must  act  in 
accordance  with  the  interests  of  those  whom  the  government  represents, 
and  not  simply  in  the  interest  of  the  government  to  which  he  belongs. 

So  stated,  this  principle  of  independence  appears  to  be  uncontroversial, 
but  it  was  not  always  so.  Although  the  principle  had  its  adherents  as  early 
as  the  seventeenth  century,  it  is  well  documented  that,  at  least  until  1924, 
many  decisions  to  prosecute  or  to  stay  prosecutions  were  the  direct  result 
of  instrucdons  from  the  Cabinet.  It  was  not  until  the  Campbell  case  in 
England  in  1924  that  the  relationship  between  the  attorney  general  and 
the  Cabinet  was  widely  debated,  with  fatal  consequences  for  the  govern¬ 
ment  of  the  day.®  Since  that  time,  well-articulated  principles  have  been 
established  both  in  England  and  in  Canada  to  delineate  the  proper  role  of 
the  attorney  general  in  deciding  quesdons  relating  to  criminal  prosecudons. 

These  principles  prescribe  that  the  attorney  general  must  initially  assess 
the  case  from  a  purely  legal  perspeedve  —  that  is,  he  must  consider  the 
evidence  avaUable  and  the  applicable  law  to  determine  whether  or  not  an 
offence  has  been  committed,  and  whether  or  not  a  case  can  be  made  out. 
This  is  the  threshold  requirement.  Clearly,  an  attorney  geneial  cannot 
countenance  criminal  proceedings  on  the  basis  of  insufficient  evidence. 
Similarly,  he  is  obliged  to  prevent  a  private  prosecution  when  there  is 
insufficient  evidence  to  establish  the  offence  in  law. 

Even  when  the  attorney  determines  that  a  case  can  be  made,  he  must  also 
consider  whether  is  is  in  the  public  interest  to  prosecute.  The  considera- 
dons  involved  in  this  inquiry  have  been  stated  by  Lord  Shaweross,  then 
the  attorney  general  of  England. 

TTie  true  doctrine  is  that  it  is  the  duty  of  the  Attorney  General,  in  deciding 
whether  or  not  to  authorize  the  prosecution,  to  acquaint  himself  with  all  the 
relevant  facts,  including,  for  instance,  the  effea  which  the  prosecution,  successful 
or  unsuccessful  as  the  case  may  be,  would  have  u  jX)n  public  morale  and  order,  and 
with  any  other  consideration  affecting  public  policy.  In  order  to  inform  himself, 
he  may,  although  I  do  not  think  he  is  obliged  to,  consult  with  any  of  his  colleagues 
in  the  government  and  indeed,  as  Lord  Simon  once  said,  he  would  in  some  cases 
be  a  fool  if  he  did  not.  On  the  other  hand,  the  assistance  of  his  colleagues  is 
confined  to  informing  him  of  particular  considerations  which  might  affect  his 
own  decision,  and  does  not  consist,  and  must  not  consist,  in  telling  him  what  that 
decision  ought  to  be.  The  responsibility  for  the  eventual  decision  rests  with  the 

6  Sec  the  discussion  of  this  incident  by  J.Ll.J.  Edwards  in  The  Law  Officm  of  the  Crown 

(London:  Sweet  and  Maxwell  1964)  chapters  10  and  1 1,  and  in  T/u  Attorney  General, 

Politia  and  the  Public  InUrest  (London:  Sweet  and  Maxwell  1984)  310-18. 
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Attorney  General,  and  he  is  not  to  be  put,  and  is  not  put,  under  pressure  by  his 
colleagues  in  the  matter.^ 

In  this  way,  in  reviewing  the  appropriate  considerations  before  making 
his  decision,  the  attorney  general  must  consider  more  than  purely  legal 
factors.  The  decision  to  prosecute  -  an  exercise  of  executive  power  —  also 
entails  what  must  be  called  a  ‘politicar  dimension  with  respect  to  the 
application  of  the  law  and  may,  in  some  cases,  have  imp>ortant  social 
repercussions  that  must  be  reviewed  in  order  to  fulfil  the  attorney 
general’s  role  as  the  protector  of  the  public  interest. 

Once  it  is  acknowledged  that  the  public  interest  is  not  always  furthered 
by  prosecuting  whenever  the  evidence  suggests  that  a  case  can  be  made 
out,  difficult  problems  arise.  Some  of  the  attorney  general’s  colleagues  in 
the  Cabinet  may,  as  a  consequence  of  their  ministerial  responsibilities, 
have  information  regarding  the  social  ramifications  of  a  given  prosecu¬ 
tion  as  well  as  a  keen  interest  in  those  ramifications.  It  is  appropriate  for 
the  attorney  general  to  consult  with  those  colleagues  in  order  to  be  fully 
informed  of  these  faaors.  However,  the  principle  of  independence 
dictates  that  his  decision  must  not  take  account  of  concerns  about  the 
effea  of  such  decisions  on  the  future  of  the  government  of  the  day,  or  of 
any  individuals  in  the  Cabinet.  As  was  stated  by  the  Honourable  Ron 
Basford  in  the  House  of  Commons  when  he  was  the  attorney  general  of 
Canada,  ‘The  first  principle,  in  my  view,  is  that  there  must  be  excluded 
any  consideration  based  upon  narrow,  partisan  views,  or  based  upon  the 
political  consequences  to  me  or  to  others.  In  arriving  at  a  decision  on  such 
a  sensitive  issue  as  this,  the  Attorney  General  is  entided  to  seek 
informadon  and  advice  from  others  but  in  no  way  is  he  directed  by  his 
colleagues  in  the  government  or  by  Parliament  itself.’® 

It  has  been  argued  that  this  disdnetion  between  ‘pany  political’ 
considerations  and  ‘socio-political’  considerations  is  not  tenable.  Al¬ 
though  strict  party-political  considerations  (in  the  sense  of  the  fate  of  the 
government)  can  be  removed  from  the  decision,  the  basis  upon  which 
non-party-political  considerations  will  be  made  will  inevitably  be  influ¬ 
enced  by  the  general  oudook  of  the  pany  in  question.  That  is,  differing 
panies  will  have  differing  views  of  the  significance  of  the  social  repercus¬ 
sions.  Thus,  as  a  member  of  a  political  pany,  the  attorney  general,  in 
considering  the  social  repercussions  as  set  out  by  his  colleagues,  is 
necessarily  taking  a  panisan  view.  Even  accepting  the  attorney  general’s 
ability  to  ignore  purely  party-political  considerations,  the  distinction  is 
based  on  an  unrealistic  view  of  politics. 

7  Great  Britain.  House  of  Commons.  Debates  voi.  483  cols.  683-684,  20  January  1951 

8  Canada.  House  of  Commons.  vol.  121.3882,  17  March  1978 
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This  observation  does  not  negate  the  importance  of  maintaining  the 
independence  of  the  attorney  general.  There  are  two  aspects  of  iliis 
independent  role:  First,  the  existence  of  the  principle  of  independence  as 
an  established  consdtutional  principle;  second,  a  tradition  of  respect  for 
the  principle  by  the  attorney  general  and  the  Cabinet  of  the  day.  It  is 
understood  in  our  province  that  the  attorney  general  is  first  and  foremost 
the  chief  law  officer  of  the  Crown,  and  that  the  powers  and  duties  of  that 
office  take  precedence  over  any  others  that  may  derive  from  his 
additional  role  as  minister  of  justice  and  member  of  Cabinet.  Of  course, 
this  is  not  to  say  that  *he  attorney  general  must  be  a  member  of  the 
Cabinet;  it  is  only  to  deny  that  our  tradition  necessarily  thrusts  the 
office-holder  into  two  incompatible  positions.  In  the  end,  the  difficulty 
may  simply  be  that  of  demonstrating  the  independence  of  the  attorney 
general’s  decisions  —  a  matter  as  much  of  appearance  as  of  substance. 

The  attorney  general  and  the  courts 

The  role  of  the  court  in  reviewing  determinations  made  by  an  attorney 
general  in  the  conduct  of  criminal  prosecutions  in  the  province  may  have 
taken  a  new  turn  under  the  Charter.  Prior  to  the  Charter,  the  attorney 
general’s  powers  in  regard  to  the  initiation  or  staying  of  criminal  (or  f  or 
that  matter  civil)  proceedings  was  said  to  be  beyond  the  scope  of  Judicial 
review.^  The  courts  would  not  interfere  with  the  attorney  general's 
powers  under  the  Criminal  Code  to  prefer  indictments  (section  507)'°  or 
to  stay  proceedings  (section  498),*  *  maintaining  that  the  proper  forum  for 
review  was  the  legislature. 

The  Supreme  Court  of  Canada  decision  in  Operation  Dismantle  Inc.  et  al. 
V.  The  Queen  may  be  invoked  in  future  in  support  of  reduced  deference. '  * 
In  that  case  the  court  held  that  Cabinet  decisions  made  by  the  attorney 
general  in  accordance  with  a  discretion  provided  by  law  are  subject  to 
Charter  review.  Not  surprisingly,  in  cases  that  have  been  argued  since 
Operation  Dismantle,  the  courts  have  expressed  a  reluctance  to  interfere 

9  The  early  authorities  which  established  this  position  are  Ex  p.  Newton  (1855)  4  El.  ic  B1 
86g;  The  Queen  an  the  Prosecution  of  Gregory  v.  Allen  ( 1 862)  1  B.  &  S.  850;  The  Queen  on  the 
Prosecution  of  Tomlinson  v.  Comptroller-General  of  Patents,  Designs  and  Trade  Marks  ( 1 899]  1 
QC  909.  More  recendy,  this  position  was  affirmed  by  the  House  of  Lords  in  Gounei  \ 
Union  of  Post  Office  Workers  [1978]  AC  435.  The  leading  Canadian  case  is  R.  v.  Smyth' 
(1971)3  ccc  (2d)  366  (see). 

10  Re  Saikaly  and  The  Queen  (1979)  48  CCC  (2d)  192  (Oni.  ca);  Re  Baiderstone  and  >he  Queen 
(1938)  8  ccc  (3d)  532  (Man.  ca) 

11  R.v.  Beaudry  [ig6j]  1  ccc  272  (bcca);  Re  Panarctic  Oils  and  The  Queen  ccc  (id) 

393  (nwtsc) 

1 2  (1985]  1  SCR  44  1 
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with  an  exercise  of  discretion  unless  it  involves  a  'flagrant  impropriety.”^ 
No  doubt  the  courts  are  aware,  notwithstanding  their  Charter  powers,  of 
the  danger  of  second-guessing  complex  decisions  of  law  and  policy  that 
members  of  government  are  obliged  to  make  in  the  exercise  of  their 
constitutional  or  statutory  responsibilities. 

This  raises  a  related  issue  -  the  power  of  the  court,  on  a  motion  by  an 
accused  person,  to  stay  proceedings  when  they  constitute  an  abuse  of 
process.  Until  the  recent  Supreme  Court  of  Canada  decision  in  R.  v. 

the  abuse  of  process  doctrine  was  in  a  state  of  uncertainty.  Tlie 
courts  were  generally  reluctant  to  stay  proceeding^  initiated  by  the 
attorney  general,  on  the  ground  that  such  a  decision  is  not  properly  the 
subject  of  Judicial  review.  In  Jewitt,  the  court  held  that  there  does  exist  a 
residual  discretion  in  the  court  to  protect  its  process  from  abuse.  The 
judgment  indicates  that  the  court  cannot  simply  abdicate  its  responsibility 
and  rely  upon  the  executive  always  to  act  fairly  in  regard  to  prosecutions. 
The  court  also  affirmed  that  its  discretion  would  be  exercised  only  in  the 
clearest  cases. 

The  attorney  general  and  the  ‘unconstitutional  law’ 

What  is  the  obligation  of  an  attorney  general  confronted  with  an 
unconstitutional  law  or  unconstitutional  evidence?  Let  us  return  to 
Morgentaler.  A  number  of  good  lawyers  formed  the  opinion  that  the 
section  in  the  Criminal  Code  under  which  the  accused  was  charged  was 
unconstitutional.  There  will  be  many  cases  where  an  even  stronger  case 
can  be  made  for  unconstitutionality.  What  happens  when  the  attorney 
general  or  his  law  staff  form  an  opinion  that  the  federal  law  under  which  it 
prosecutes  is  unconstitutional,  or  is  likely  on  the  balance  of  probabilities  to 
be  found  unconstitutional? 

I  have  not  yet  formed  a  clear  view  based  on  principle  about  this  issue. 
But  I  think  as  the  Charter  cases  unfold,  we  will  get  a  fuller  understanding 
of  what  the  attorney’s  role  ought  to  be.  I  would  emphasize,  however,  that 
in  the  criminal  context  the  law  we  are  prosecuting  is  not  our  law.  It  is 
devised  as  a  result  of  policy  determinations  made  by  others.  The  attorney 
general  of  Canada,  whose  role  in  federal  legislation  is  comparable  to  my 
own  in  provincial  legislation,  would  have  made  the  determination  that  the 


13  The  phrase  comes  from  Re  Balderstone  supra  noie  \o.  On  the  issue  of  preferring 
indiaments  see  R.  v.  Moore  (1986)  aSccc  (3d)  47.]  (Man.  ca);  Re  Regina  and  Arviv  ( igH^) 
ig  ccc  (3d)  395  (Oni.  ca),  leave  to  appeal  to  see  refused.  On  staying  proceedings  see 
Campbell  v.  AC  Ont.  (1987)  58  OR  (ad)  aog  (Ont.  hcj),  affd  on  appeal  (1987)  60  ok  (ad) 
617  (Ont.  ca),  leave  to  appeal  to  sec  refused. 

14  (1985)  ai  ccc  (3d)  7 
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law  was  constitutional.  I  believe  in  such  circumstances  it  is  appropriate  for 
a  provincial  attorney  to  pay  a  significant  degree  of  deference  to  that 
determination. 

It  is  also  important  to  remember  that  in  Charter  questions,  especially  on 
the  criminal  side,  it  is  desirable  that  the  critical  determinations  be  made 
not  by  law  officers  of  the  Crown,  no  matter  how  well-intentioned  or  how 
brilliant,  or  indeed  how  often  correct,  but  rather  by  the  judges.  I  think  the 
confidence  in  the  operation  of  our  system  which  is  crucial  to  its  survival  is 
best  obtained  if,  on  critical  matters  of  criminal  law,  determinations  about 
constitutionality  are  made  by  judges  who  are  likely,  by  virtue  of  their 
independence,  to  have  the  trust  of  our  fellow  cidzens. 

I  am  not  certain  whether  the  attorney  general  of  Ontario,  in  defending 
a  law,  is  necessarily  the  best  person  to  advance  its  policy Justificadon  under 
secdon  i  of  the  Charter-  Indeed,  I  would  consider  it  proper,  especially  if  I 
believed  that  a  law  was  unconsdtudonal,  to  invoke  a  process  so  that  the 
attorney  general  of  Canada  could  argue  jusdficadon  under  section  i.  He 
is  the  actor  best  qualified,  in  consdtudonal  and  actual  terms,  to  radonalize 
the  acdon  taken  by  the  Parliament  of  Canada.  This  points  once  again  to 
the  importance  of  consdtudonal  adjudicadon  by  a  court  in  criminal 
matters. 

Now  let  me  turn  very  briefly  to  civil  lidgadon.  The  nature  of  civil 
lidgadon,  of  course,  has  changed  radically  as  a  result  of  the  Charter.  We 
still  defend  the  government  when  it  is  sued  because,  for  example,  it  has 
bought  a  hundred  canvas  tents  and  has  refused  to  pay  for  them;  we  still 
defend  the  government  when  it  is  attacked  on  major  federalism  ques- 
•  dons.  But  when  we  look  at  the  work-load  of  the  department  on  the  civil 
side,  we  see  that  constitudonalism  and  charter  rights  are  inevitably  at 
stake.  The  stadsdcs  verify  this  view.  Four  years  ago  we  received  fourteen 
nodces  in  one  year  that  the  consdtudonality  of  a  statute  would  be 
challenged;  last  year  we  received  well  in  excess  of  seven  hundred. 
Increasingly,  civil  lidgadon  is  being  affected,  if  not  driven,  by  the  Charter 
and  Charter  consideradons. 

The  obligadon  of  the  Attorney  General,  of  course,  is  to  conduct  and 
regulate  all  civil  lidgadon  for  and  against  the  Crown.  In  general,  I  think  it 
is  reasonable  to  conclude  that  an  attorney  general,  if  he  advises  the 
government  that  the  provincial  law  is  unconsdtudonal,  is  free  to  indicate, 
with  Cabinet  concurrence,  that  he  will  amend  the  legisladon  in  the  face  of 
a  challenge  or  settle  the  lawsuit  on  the  basis  that  the  law  is  unconsdtution- 
al.  Very  early  in  my  career  as  attorney  general  a  young  woman  who 
wanted  to  play  on  a  boys’  hockey  team  said  that  she  believed  the  section  of 
the  Ontario  Human  Rights  Code  which  prohibited  complaints  of  sex 
discrimination  in  sports  was  unconstitutional  and  should  not  bar  a 
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complaint  that  she  wished  to  make  to  the  commission.'^  She  alleged  that 
there  had  been  discrimination  in  the  league’s  refusal  to  permit  her  to  try 
out  for  the  neighbourhood  hockey  team  made  up  entirely  of  boys.  We 
reviewed  the  matter  carefully,  and  we  came  to  the  conclusion  that  she  was 
right  and  the  provision  of  the  Human  Rights  Code  was  unconstitutional 
and  in  breach  of  her  Charter  rights.  We  told  her  that  that  was  our  view, 
and  said  that  we  would  ask  the  legislature  to  repeal  the  section.  But 
repealing  a  section  in  the  legislative  process,  even  one  that  has  to  do  with 
sex  discrimination,  takes  a  good  deal  of  time.  She  couldn’t  wait.  She 
commenced  proceedings  notwithstanding  our  undertaking  to  repeal  the 
offending  section.  We  joined  with  her  in  coun,  and  the  attorney  general 
of  Ontario  made  the  submission  that  the  seaion  was  unconstitutional 
The  court  did  not  agree;  Mr  Justice  Steele  said  that  not  only  was  Justine 
Blainey  wrong  but,  more  embarrassing  for  me,  the  attorney  general  of 
Ontario  was  wrong  —  the  section  was  constitutional.  Happily,  Justine 
Blainey  decided  to  appeal  the  case  to  the  Court  of  Appeal,  and  we  were 
both  vindicated.'® 

The  applicants  in  Paul  and  Wright  v.  The  Minister  of  Consumer  and 
Commercial  Relations, both  students  at  the  University  of  Toronto  Law 
School,  challenged  the  constitutional  validity  of  a  section  of  the  Vital 
Statistics  Act  which  prevented  a  married  woman  from  giving  her  child  her 
own  surname.  The  section  required  the  child  to  be  given  the  surname  of 
the  father.  I  had  already  introduced  in  the  legislature  an  amendment  to 
the  Vital  Statistics  Act  to  permit  the  parents  to  agree  to  give  a  child  either 
parent’s  surname  or,  failing  agreement,  the  mother’s  surname.  But,  as  is 
often  the  case,  the  amendment  took  its  slow  course  in  the  legislative 
process,  and  the  two  students  went  to  court.  The  attorney  general 
appeared  (aaing  for  the  minister  of  consumer  and  commercial  relations, 
who  was  the  custodian  of  the  statute)  and  conceded  that  the  provision  was 
unconstitutional.  We  had  more  luck  this  time,  and  the  judge  of  first 
instance  agreed  with  us. 

In  both  of  these  cases  the  Cabinet  accepted  the  advice  of  the  attorney 
general  that  the  sections  were  unconstitutional,  and  told  us  to  prepare  the 
appropriate  amendments  and  to  concede  the  issue.  We  were  permitted  to 
take  a  very  different  view  of  our  power  in  a  civil  case  than  we  feel  we  are 
entided  to  take  in  a  criminal  case  under  a  federal  statute. 

The  question  arises  of  the  proper  role  of  the  attorney  in  a  case  where 
the  Cabinet  refuses  to  take  his  or  her  advice  that  a  legislative  provision  is 

15  Re  Blainey  and  Ontario  Hockey  Association  et  at.  (1985)  52  or  (2d)  225  (Ont.  hcj) 

16  Re  Blainey  and  Ontario  Hockey  Association  et  al.  (tg86)  54  or  (2d)  513;  application  for  leave 
to  appeal  to  see  dismissed  (1987)  58  or  (ad)  274 

17  Unreponed  decision  of  the  Ontario  High  Court  of  Justice,  9  December  1985 
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unconsLitutional.  There  may  be  great  pressure  on  a  Cabinet  to  reject  an 
attorney’s  civil  advice.  When  I  announced  the  way  in  which  we  would 
proceed  in  Justine  Blainey’s  case,  1  thought  that  the  ediiorial  writers,  the 
newspaper  reporters,  and  other  politicians  would  say,  ‘Well,  this  Scott  is 
terrific,  he  is  standing  for  constitutional  values  in  the  Charter  against 
restrictive  legislative  enactments.’  In  fact,  most  of  them  said  that  I  was 
trying  to  ruin  boys’  hockey.  Politicians  are  very  susceptible  to  that  kind  of 
analysis  of  motive.  There  is  every  chance  that  an  attorney  general  may 
face  the  fact  that  the  Cabinet  will  not  accept  advice  to  concede  the 
unconstitutionality  of  a  civil  enactment. 

Professor  J.Ll.J.  Edwards  has  dealt  with  this  issue  in  his  scholarly  texts 
and  papers.*®  In  such  a  case  the  door  will  be  left  open,  he  says,  for  the 
extraordinary  demonstration  of  the  attorney  general’s  independent 
status.  (I  think  that  what  he  really  means  by  that  is  he  would  feel  better 
about  things  if  I  quiL)  I  am  fortunate  to  be  able  to  say  that  this  is  an  issue  I 
have  yet  to  confront.  In  the  practical  world,  it  is  the  proper  business  of 
attorneys  general  to  take  steps  to  cut  down  the  risks  of  confrontations  that 
cannot  be  resolved.  Timely  advice  to  our  government  colleagues, 
assistance  in  the  development,  in  government  and  elsewhere,  of  a 
consciousness  of  the  values  that  inform  our  constitution,  and  the 
provision  of  quality  lawyering  services  to  government  will  all  enhance 
compliance  and  minimize  conflict.  Moreover  (and  still  in  the  practical 
world),  I  am  persuaded  that  in  the  present  stage  of  development  of  our 
Charter  there  are  many  cases  in  which  the  attorney  general  will  best 
^secure  justice  according  to  law  by  seeing  to  it  that  the  issues  are  fully  aired 
before  the  courts,  which  are  charged  with  the  constitutional  responsibility 
for  interpreting  and  applying  our  fundamental  law.  This  approach,  I 
believe,  is  fully  in  accordance  with  the  tradition  of  independence  and 
impartiality  which  makes  the  office  of  the  attorney  general  one  of  sucli 
enduring  value  and  importance  in  our  society. 


i8  J-UJ.  Edwards  ‘The  Attorney  General  and  the  Charier  of  Rights'  in  R.  Sharpe  (ed  ) 
CharUr  Ltitgalion  (Toronto;  Buiterworihs  1987)  ^15-68.  at  52-3 


''ll  • 


Vn-fi  1|P>-''^»I« 


Law  Reform  Commission 
of  Canada 


Working  Paper  62 


CONTROLLING  CRIMINAL 
PROSECUTIONS: 

THE  ATTORNEY  GENERAL  AND  THE 
CROWN  PROSECUTOR 


1990 


Commission 


Mr.  Justice  Allen  M.  Linden,  President 

Mr.  Gilles  Letoumeau,  Vice-President 

Mr.  John  Frecker,  Commissioner 

Her  Honour  Judge  Michele  Rivet,  Commissioner 


Secretary 

Francois  Handfield,  B.A.,LL.L. 


Co-ordinator,  Criminal  Procedure 

Stanley  A.  Cohen,  BA. ,  LLB. ,  LL.M. 


Conaultants 

Marc  Rosenberg,  LLB. 

C.  Jane  Amup,  LL.B. 

Stephen  G.  Coughlan,  B.A.,  M.A.,  LLB.,  PhD. 


Special  Adviser 

Professor  J.LIJ.  Edwards,  LL.D. 


a 


'{/ 


..i 


CHAPTER  ONE 


The  Role  of  the  Attorney  General 


I.  Introduction 

The  federal  and  provincial  Attorneys  General  personify  the  public  prosecution  system- 
in  Canada.  officials  are  accountable  to  the  public,  through  Parliament  and  the 

provincial  legislatures,  for  the  exercise  of  powers  conferred  by  statute  and  common  law. 
They  lie  at  the  centre  of  the  justice  system.  The  prosecution  by  the  Crown  of  offences  under 
the  Criminal  Code^  or  other  federal  and  provincial  legislation  is  carried  out  by  agents  of  the 
Attorneys  GeneraL  Superintendence  over  such  public  prosecutions,  as  well  as  the  ability  to 
control  private  prosecutions,  rest  with  the  Attorneys  GeneraL  Further,  Attorneys  General 
have  historically,  though  currently  to  a  diminished  extent,  been  responsible  for  the  police 
and  correctional  facilities. 

Equally  central  to  the  federal  justice  system  is  the  Minister  of  Justice.  As  a  member  of 
Cabinet,  the  minister  has  political  responsibilities.  Federally,  the  Minister  of  Justice  bears 
primary  responsibility  fcK"  formulating  the  legal  policy  of  the  government  of  the  day,  is 
responsible  for  the  court  system  and  tlie  administraticm  of  justice  generally,  and  is  legal 
adviser  to  the  Cabinet. 

In  light  of  the  important  functions  of  eadi  of  these  offices  separately,  it  is  particularly 
noteworthy  that  in  Canada  they  are  combined  into  one.  Federally,  a  Minister  of  Justice  is 
created  by  statute,  and  the  office-holder  is  ex  officio  the  Attorney  General  of  Canada.  In 
addition,  each  province  has  a  single  office-holder  who  performs  the  functions  associated 
with  both  posts.  In  some  provinces  the  office-holder  is  known  as  the  Attorney  General,  and 
in  others  as  the  Minister  of  Justice.  For  convenience,  we  will  use  the  term  “Attorney 
General  ’  ’  to  rrfer  to  the  holdw  of  this  combined  office,  unless  the  context  requires  otherwise. 

The  impcKtance  of  having  a  responsible  person  of  integrity  in  the  role  of  Attorney 
General  is  apparait  In  particular,  the  running  of  the  prosecution  service  is  a  task  with  a  great 
potential  for  conflict  of  interest.  Situations  have  arisen  on  many  recent  occasions  —  the 


1.  R.S.C.  1985,  c.  C-46. 
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Donald  Marshall  inquiry,^  the  Manitoba  “Ticketgate”  inquiry/  the  resignation  of  British 
Columbia’s  Attorney  General'*  and  the  Patricia  Starr  inquiry^  —  in  which  the  need  to  have 
someone  act  independently  and  free  of  political  pressure  or  other  conflicts  has  been  made 
apparent. 

This  paper  will  examine  the  role,  responsibilities,  and  powers  of  the  merged  office  of 
Attorney  General  and  Minister  of  Justice  at  the  federal  level.  Our  recommendations  will 
concern  two  major  areas:  the  administrative  structure  of  the  combined  office  of  the 
Department  of  Justice  and  the  office  of  the  Attorney  General,  and  the  particular  powers  of 
the  Crown  prosecutor,  acting  imderthe  Attorney  General,  to  initiate,  conduct,  and  terminate 
proceedings.  The  recommendations  we  will  make  for  restructuring  are  directed  specifically 
at  the  federal  D^artment  of  Justice;  however,  we  believe  that  the  proposals  would  be 
equally  appropriate  to  both  the  federal  and  provincial  levels  of  government.  The 
recommendations  concerning  the  powers  of  the  Attorney  Gaieral  and  Crown  prosecutors 
with  relation  to  criminal  prosecutions  will  directly  affa:t  the  provinces. 


n.  Historical  Sketch 

Both  provincial  and  federal  legislation  creating  the  office  of  Attorney  General  began 
by  ccmferring  upon  the  office-holder  the  powers  and  duties  which  have  traditionally 
belonged  to  the  Attorney  General  of  England  and  Wales.  As  a  result,  the  starting  point  for 


2.  The  inquiry  was  established  in  Nova  Scotia  to  investigate  the  wrongful  murder  conviction  of  E>oaald  Marshall. 
See  the  Royal  Commissioo  on  the  Donald  Marshall.  Jr.,  Prosecutioa  [Repori\  7  vols.  (Halifax;  The  Royal 
Cotnmissioo.  1989) .  In  the  course  of  hearings,  testimony  rais^  the  question  of  the  proper  relationship  between 
the  police  and  the  Attorney  General’s  office  with  regard  to  reqxnsibility  for  deciding  to  lay  criminal  charges, 
possibly  affecting  the  decision  not  to  lay  diarges  against  a  member  of  the  provincial  Cabinet. 

3.  A  police  investigatioa  led  to  diarges  of  ticket-fixing  against  a  number  of  lawyers,  and  several  judges,  in 
Manitoba.  The  office  of  the  Attorney  General  prosecuted  the  charges,  but  was  also  involved,  through  its 
administration  of  justice  responsibility,  in  negotiations  with  judges  conoemmg  salary,  retirement  etc.  See 
The  Dewar  Review:  A  Report  Prepared  ty  The  Honourable  AS.  Dewar  at  the  request  of  the  Aaomey -General 
of  Manitoba,  October  1988  [unpublished]  [hereinafter  Dewar /{evicH'].  One  offidal  in  p>articular  was  found 
to  have  been  in  a  dear  conflict  of  interest  in  both  eigaging  in  plea-bargaining  discussions  with  counsel  for 
one  of  the  judges,  and  participating  in  the  process  determining  that  judge's  pension  entitlement.  See  the 
discussion  of  this  issue  below  at  35  in  "Dividing  the  Offices  of  Minister  of  Justice  and  Attorney  General". 

4.  Early  in  1988,  Brian  Smith,  the  Atlom^  General  of  British  Columbia,  resigned  his  post.  His  stated  reason 
for  doing  so  was  attempted  interferenoe  from  the  Cabinet  in  what  should  be  an  independent  prosecutorial 
re^xnsibility  for  determining  whether  charges  should  be  laid. 

5.  A  judicial  inquiry  was  established  in  Ontario  to  investigate  a  nuirdser  of  allegedly  improper  political 
contrilxitions.  The  Attorney  General  of  Ontario.  Ian  Scott,  noted  that  it  might  be  necessary  for  him  or  the 
Crown  law  office  to  advise  investigating  police  officers  whether  charges  should  be  laid  As  a  result,  Scott  felt 
that  he  ought  not  simultaneously  to  be  acting  as  legal  adviser  to  the  government,  and  outside  counsel  was 
hhed 
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understanding  the  present  offices  is  the  history  of  the  Attorney  General  of  England  and 
Wales.* 

In  earliest  times  the  “King’s  Attorney”,  or  Attorney  General,  was  merely  the  barrister 
entrusted  with  supervision  of  the  King’s  legal  interests  throughout  the  country.  The  ‘  ‘  King’s 
Solicitor’  ’ ,  the  precursor  to  the  Solicitor  General,  was  the  Attorney  General ’s  senior  deputy.’ 
During  the  sixteenth  century  most  prosecutions  were  in  the  hands  of  private  individuals,  but 
the  Crown,  through  its  personal  rejxosentative,  on  occasion  instituted  and  conducted 
proceedings.  Since  most  prosecuticxis  were  nominally  in  the  name  of  the  Sovereign,  the 
Crown  had  the  rigjit,  through  its  representative,  to  terminate  the  proceedings  prior  to 
completion,®  These  powers  of  intervention  thus  came  to  be  exercised  by  the  Anomey 
General  or  by  the  Solicitor  General.  The  latter  acted,  for  many  purposes,  as  the  deputy  to 
the  Attorney  General,  and  undertook  much  of  the  counsel  work. 

’The  two  most  important  powers  of  the  Attorney  General  in  England  and  Wales  were 
the  right  to  initiate  and  terminate  prosecutions.  'The  Attotney  General  could  initiate 
prosecutions  by  laying  an  information  before  a  justice  and  seeking  the  issuance  of  process, 
or  by  the  use  of  an  ex  officio  information,’  which  could  only  be  used  for  misdemeanours'* 
and  which  removed  the  case  into  the  Star  Chamber,  a  court  with  wide  discretionary  powers 
in  criminal  matters.  After  the  Star  Chamber  was  abolished,  the  Attorney  General  was  able 
to  place  the  information  directly  into  the  Court  of  King’s  Bench,  and  also  had  a  right  to  move 


6.  Philip  Steoning  has  conducted  a  detailed  study  of  the  historical  roots  of  the  public  prosecution  system  under 
the  auspices  of  the  Law  Reform  Commission  of  Canada  [hereinafter  LRC]:  Appearing  for  the  Crown 
(Cowansvilk,  Quebec;  Brown,  1986).  Only  certain  aspects  of  his  research  are  recounted  here. 

7.  /bif.  at  15-16. 

8.  Ibid,  at  17. 

9.  D.  Walker,  ed.  The  Oxford  Companion  to  Law  (Oxford;  Clarendon,  1980)  defines  ex  officio  information  as 
follows  at  444; 

A  criminal  informatioo  filed  by  the  Attorney-General  on  behalf  of  the  Crown  in  respect  of  crimes 
affecting  the  government  or  p>eace  and  good  order  of  the  country.  It  was  utilized  in  cases  of 
seditious  writings  or  ^leedies,  seditious  riots,  libels  on  foreign  ambassadors,  and  the  obstruction 
of  public  officers  in  the  course  of  their  duties.  It  was  abolished  in  1967. 

10.  Walker,  ibid.,  defines  misdemeanour  as  follows  at  843; 

At  common  law  in  England,  a  crime  which  was  neither  a  treason  nor  a  felony  (qq.v.)  but  a  lesser 
offence.  Some  crimes  which  were  technically  misdemeanours  were  serious,  e.g.  conspiracy,  riot, 
assault,  but  many  were  trivial  offences.  In  1967,  all  distinctions  between  felony  and 
misdemeanour  were  abolished,  the  rules  applicable  to  misdemeanour  being  made  applicable  to 
both  categories.  The  distinction  has  been  r^laced  by  that  between  arrestable  and  non-arrestable 
offences,  the  former  being  those  for  which  the  sentence  is  fixed  by  law  or  for  which  a  p>erson 
may  be  sentenced  to  five  years'  imprisonment. 
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indictments  direcUy  to  that  court.  The  Anomey  General  also  had  the  power  to  temiinaic  any 
private  prosecution  (except  an  “appeal  of  felony’’*'). 

The  Attorney  General  of  England  and  Wales  was,  and  continues  to  be.  the  head  of  the 
bar,  and  retains  the  right  to  be  heard  before  all  other  counsel  when  appearing  personally 
before  any  court  Any  prosecution  for  a  felony  could  be  stopped  by  the  Attorney  General’s 
personal  use  of  a  nolle  prosequi}^  The  Attorney  General  could  take  over  and  conduct  private 
prosecutions  with  the  consent  of  the  private  prosecutor,  though  whether  the  ability  existed 
to  do  so  without  that  consent  is  unclear.*^ 

In  the  Fngli.sh  colonies  that  were  established  in  the  Maritimes  and  Upper  Canada,  this 
British  system  was  largely  adopted,  but  with  some  modifications.  In  each  of  these  colonies 
and  in  Lower  Canada,  the  Fng1i.sh  office  of  Attorney  General  was  established.  Particularly 
of  note,  however,  is  the  greater  involvement  of  these  Attorneys  General  in  prosecutions  that, 
in  England,  would  generally  have  been  pursued  privately.'^  In  Upper  Canada  for  example, 
the  first  Act  creating  a  system  of  Crown  Attorneys  came  more  than  20  years  before  the 


11.  Walker  defines  appeal  of  felony  as  follows  (ifrii.  at  69): 

In  case  tA  death  by  muider  or  manslaughter  the  feudal  lord  of  the  deceased,  the  widow,  or  the 
heir  male  bring  an  appeal,  m  substance  an  accusation  or  challenge  or  claim  for  loss  to 
himself  rather  than  for  harm  to  the  public.  An  appeal  ml^t  be  brought  even  after  the  appellee 
had  been  tried  on  intfictment  and  acquitted.  1116  defendant  bad  the  right  to  trial  by  battle.  'The 
parties  had  to  f1^  peraonally,  save  t^t  a  woman,  a  priest,  an  infant,  a  person  over  60,  or  lame 
orblindmii^hirea  cfaan^ion.  The  battle  took  place  before  the  judges  of  the  King’s  Bench  or 
Common  pleas,  and  the  parties  were  each  armed  with  a  staff  an  ell  long  and  a  leather  shield,  and 
battered  each  other  from  sunrise  to  star-rise  or  until  one  cried  “Craven’’.  'The  defendant  could 
clear  himself  by  die  ordeal  or,  after  this  was  abolished,  by  jury  trial /lerpaniam.  If  beaten  in 
combat  or  found  guilty,  the  defendant  suffered  the  same  judgment  as  if  convicted  on  indictment, 
and  the  Crown  had  no  power  to  pardon  because  the  appeal  was  a  private  suit.  It  became  obsolete 
but  was  not  abolished  and  in  1817  Ashford  brought  a  writ  of  appeal  in  the  King’s  Bench  against 
Tbomton  for  the  alleged  rape  and  murder  of  Mary  Ashford.  'Thomton  had  already  been  tried  and 
acquitted  of  the  charge  at  assizes;  he  demanded  trial  by  battle  against  Ashford  who  declined  to 
accept  the  challenge  and  Tbomton  was  discharged:  see  ArA/bnfv.  Thornton  (1818),  I B.  &  Aid. 
405;  in  the  following  year  appeals  of  felony  and  trial  by  battle  were  abolished  by  statute. 

12.  'The  term  nolle  prosequi  b  defined  m  ibid,  at  883  as  follows: 

In  dvil  proceedings,  an  undertaking  by  the  plaintiff  not  to  proceed  with  his  action  at  all  or  as  to 
part  of  it,  or  as  to  certain  defendants.  'The  Att^ey-General  of  England  has  power  in  any  criminal 
proceedings  on  mdictment  at  any  time  to  enter  a  nolle  prosequi  and  thereby  to  stay  proceedings. 
’The  origin  of  the  power  is  uncertain  but  the  basis  appears  to  be  that  the  Crown,  in  whose  name 
criminal  proceedkigs  are  taken,  may  discontinue  them.  'The  first  instance  was  in  1555.  The  court 
will  not  thereafter  allow  any  further  proceedings  to  be  taken  in  the  case,  nor  inquire  into  the 
reasons  orjustifkatioo  for  the  Attorney -General’s  decision.  It  bnot  equivalent  to  an  acquittal 
and  does  not  bar  a  fresh  indictment  for  the  same  offence. 

In  the  U.S..  the  discretion  is  vested  in  the  prosecutor  such  as  the  distria  aaomey  and  may  be 
used  if  the  accused  agrees  to  make  restitution  or  to  plead  guilty  to  a  lesser  charge. 

13.  Stetming.suprn,  note6at30-31. 

14.  Ibid,  nt  40. 
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comparable  English  statute:  it  was  modelled  not  on  the  system  in  use  in  England,  but  on  tliai 
in  Scotland.'^ 

Two  Committees  of  the  Executive  Council  of  the  Province  of  Canada  dealt  witli 
problems  in  the  administration  of  justice  in  Canada  East  and  Canada  West.’*  The  1 846  report 
of  the  committee  discussed  how,  given  the  union  of  Upper  and  Lower  Canada,  to  incorporate 
two  Attorneys  General  and  two  Solicitors  General  into  the  government.  It  was  recommended 
that  all  four  law  officers  should  ccwitinue  to  hold  seats  in  Parliament,  but  tliat  only  the 
Attorn^  General  should  remain  in  the  Executive  Council.  The  Attorney  General  ’ s  primary 
responsibility  was  to  conduct  personally  the  Crown’s  business  before  the  courts  and  to  advise 
Cabins  colleagues  on  legal  matters.  The  Solicitors  General  were  to  continue  to  assist  the 
Attorneys  General  in  their  duties,  as  requested,  particularly  in  appearances  before  the  courts. 
When  none  of  the  law  officers  was  available  to  appear,  the  Attorney  General  or  the  Solicitor 
General  could  instruct  counsel,  usually  Queen’s  counsel,  to  appear  as  their  representative.” 

With  Confederation  came  several  provisions  of  die  Constitution  Act,  1867^^  that  are 
particularly  relevant  to  a  discussion  of  the  role  of  the  Attorney  Generab  _ 

1.  Subsection  91  (27)  giving  the  federal  Parliament  exclusive  jurisdiction  over  ‘  ‘The 
Criminal  Law,  except  the  Constitution  of  Courts  of  Criminal  Jurisdiction,  but 
including  the  Procedure  in  Criminal  Matters’  ’; 

2.  Subsection  92(14)  giving  the  provincial  legislatures  exclusive  jurisdiction  over 
“The  Administraticm  of  Justice  in  the  Province,  including  the  Constitution, 
Maintenance,  and  Organization  of  Provincial  Courts,  both  of  Civil  and  of  Criminal 
Jurisdiction,  and  including  Procedure  in  Civil  Matters  in  those  Courts’’; 

3.  Section  63  providing  that  die  Executive  Council  of  Ontario  and  Quebec  shall  be 
composed  of  such  persons  as  the  Lieutenant  Governor  thinks  fit,  but  in  the  first 
instance,  must  include  inter  alia  the  Attorney  General  and  in  Quebec  must  include 
the  Solicitor  General; 

4.  Section  1 34  providing  for  the  appointment,  under  the  Great  Seal  of  the  province,  of 
inter  alia  the  Attorney  General  and  in  Quebec  the  Solicitor  General  as  well;  and 


15.  See  a  discussion  of  the  establishment  of  diis  system  through  The  Upper  Canada  County  nttomeys  ’  Act,  S.C. 
1857,  c  59.  in  M.  Bloos,  "The  Public  Prtxsecutions  Model  From  Upper  Canada"  (1989)  32  C.LQ.  69. 

16.  Province  of  Canada,  Committee  of  the  Executive  Council  re^)ecting  the  Salaries  and  Emoluments  of  theLaw 
Officers  of  the  Crown  in  this  Province  and  the  Fees  to  Queen’s  Counsel  for  Services  rendered  by  them  for 
the  Crowii  payable  out  of  the  Public  funds,  1844  (RG  1,  E 1,  Canada  State  Book  C,  pp.  563-569)  and  Province 
of  Canada,  Special  Committee  of  the  Executive  Council  in  relation  to  the  remuneration  and  duties  of  the 
Crown  Law  Officers.  1846  (RG  1,  E  1,  Canada  State  Book  F,  pp.  85-100)  quoted  in  Stenning,  supra,  note  6 
at  64-68. 

17.  Stenning,  supra,  note  6  at  64-68. 

18.  (U.K.).  30  &  31  VicL,  C.3. 
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5.  Section  135  providing  that  the  Attorney  General  and  Solicitor  General  continue  to 
have  all  “Rights,  Powers,  Duties,  Functions,  Responsibilities  or  Authorities”  as 
were  vested  in  or  imposed  on  them  prior  to  Confederation  until  otherwise  pro\  ided 
by  the  legislature. 

The  effect  of  this  division  of  powers  was  to  give  conduct  of  the  majority  of  criminal 
prosecutions  to  the  provincial  Attorneys  General  and  their  agents. 

After  Ccmfederation,  the  federal  and  provincial  governments  each  created  the  offices 
of  Attorney  General  or  Minister  of  Justice,  although  the  titles  are  not  uniform  am.ong 
provincial  governments.  To  an  extrat  these  ofHces  were  based  on  the  British  model.  In  other 
significant  aspects,  they  departed  from  that  model.  Certain  aspects  of  the  British 
arrangements  will  be  omsidered  both  here  and  later,  but  a  full  explanation  of  the  various 
offices  in  England  and  Scotland  and  their  respective  duties  is  set  out  in  Appendix  A. 

The  first  post-Coofederation  federal  legislation  concerning  the  Attorney  General  was 
An  Act  Respecting  the  Department  of  Justice}^  This  Act  creates  the  Department  of  Justice, 
and  provides  for  the  appointment  of  a  Minister  of  Justice.  In  the  original  1868  version  of  the 
Act,  the  minister’s  duties  are  to  act  as  official  legal  adviser  to  the  Governor  General  and 
Cabinet,  to  see  to  it  that  the  administration  of  public  affairs  is  in  accordance  with  the  law, 
to  have  superintendence  of  all  matters  connected  with  the  administration  of  justice  in  Canada 
within  federal  control,  and  to  advise  upon  the  legislative  acts  of  the  provincial  legislatures.^® 

The  Act  also  provides  that  the  Minister  of  Justice  is  ex  officio  the  Attorney  General  of 
Canada.  The  Attorney  General  was  by  the  1868  Act  entrusted  with  the  powers  and  duties 
“which  belong  to  the  office  of  the  Attorney  General  of  England  by  law  or  usage’ The 
Attorney  General  had  the  powers  that  pre-Confederatioo  provincial  laws  had  given  to 
provincial  Attorneys  General,  where  such  laws  were  now  in  the  federal  sphere.  The  Attorney 
General  was  also  the  legal  adviser  to  government  departments,  was  responsible  for 
^proving  instruments  issued  under  the  Great  Seal  of  Canada,  had  the  superintendence  of 
prisons  and  penitentiaries,  and  was  to  regulate  and  conduct  all  litigation  on  behalf  of  the 
Crown  in  rigjit  of  Canada.^  In  addition,  when  the  North-West  Mounted  Police  were  created 
in  1873,  supervision  of  the  force  was  assigned  to  the  Department  of  Justice.^ 

The  office  of  federal  Solicitor  General  was  created  in  1887,  hy  An  Act  to  make  provision 
for  the  appointment  of  a  Solicitor  General  f*  This  Act  provided  for  the  appointment  of  a 


19.  S.C.  1868,  c  39. 

20.  Ibid.,  t.  2. 

21.  Ibid,  z.  3. 

22.  Ibid 

23.  Administration  of  Justice,  North  West  Territories  Act,  S.C.  1 873,  c.  35.  See  the  discussion  of  the  establishmeni 
of  this  force  in  P.  Stenning,  Legal  Status  of  the  Police,  Study  Paper  fjrepared  for  the  LRC  (Ottawa:  Supply 
and  Services  Canada.  1981)  at  45. 

24.  S.C.  1887.  c.  14. 
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Solicitor  General,  whose  duties  were  to  “assist  tlie  Minister  of  Justice  in  the  counsel  work 
of  the  Department  of  Justice"  “  In  effect,  the  Solicitor  General  was  given  the  role 
traditionally  assigned  in  England  to  the  office,  that  of  assistant  to  the  Anomey  General. 

In  each  province  the  practice  of  assigning  the  duties  of  the  Minister  of  Justice  and 
Attorney  General  to  one  person  was  followed.  The  division  of  functions  between  those  two 
offices  was  not  uniform,  however.  A  chart  showing  the  various  ways  in  which 
responsibilities  have  been  divided  is  attached  to  this  paper  as  Appendix  B. 

In  providing  that  the  same  person  was  necessarily  to  fill  the  roles  of  Attorney  General 
and  Miiust^  of  Justice,  both  f^eral  and  provincial  legislation  departed  from  the  English 
model  that  was  the  source  of  the  offices.  The  Attorney  General  in  England,  for  example,  is 
not  a  member  of  Cabins,  and  has  responsibilities  which  are  considerably  more  limited  than 
in  Canada.  Responsibility  for  police  and  prisons  in  England  rests  with  the  Home  Secretary, 
who  also  has  some  responsibility  for  the  administration  of  courts.  This  responsibility  is 
shared  with  the  Lord  Chancellor,  who  in  addition  recommends  judicial  appointments, 
supervises  judges  and  courts,  and  serves  as  a  legal  adviser  to  the  Cabinet.  Both  the  Home 
Secretary  and  the  Lord  Chancellor  are  members  of  Cabinet,  with  the  attendant  political 
responsibilities. 

Thus  in  the  original  legislation  creating  a  federal  Attorney  General,  Canada  combined 
within  one  post  responsibility  for  prosecuting,  acting  as  legal  ad  dser  to  the  government, 
adminisfering  courts,  supervising  the  police,  and  superintending  priscwis  and  penitentiaries. 
In  addition,  all  of  these  duties  were  given  to  a  member  of  Cabinet,  with  the  political 
responsibilities  that  such  a  positicxi  entails.  These  are  tasks  that  were,  in  die  tradition  from 
which  they  came,  sq)arated,  and  which  today  in  England  are  divided  among  five  different 
offices. 

Since  the  original  legislation  there  have  been  some  amendments,  but  on  the  whole  the 
structure  is  unchanged.  Responsibility  for  the  RCMP,  prisons  and  penitentiaries,  and  parole 
and  remissions  was  given  to  the  Solicitor  General  in  1966.“  This  is  a  departure  from  the 
traditional  Englidi  model  of  the  Solicitor  General’s  office,  and  is  an  anomaly  that  now  exists 
federally  and  in  six  provinces.^  With  this  exception,  however,  the  functions  assigned  to  the 
Minister  of  Justice  and  Attorney  General  remain  today  as  they  were  in  1868. 


25.  IbuL,i.\. 

26.  Govemmeni  Organization  Act,  1966,  S.C.  1966-67,  c.  25,  s.  4.  Responsibility  for  prisons  and  penitentiaries 
had  been  transfen-ed  from  the  Attorney  General  to  the  Minister  of  Justice  in  the  Department  of  Justice  Act, 
R.S.C.  1906,  c.  21. 

27.  In  Nova  Scotia,  New  Bninswick,  Ontario,  Alberta,  and  British  Columbia,  the  Solicitor  General  is  resfxxisible 
for  the  Police,  and  in  Quebec,  the  police  are  under  the  Minister  for  Public  Security.  The  Alberta  Police  Act, 
SA.  1988,  c.  P-12.01,  s.  2,  charges  the  Solicitor  General  with  the  administration  of  the  Act,  but  still  places 
all  police  services  and  peace  officers  under  the  direction  of  the  Attorney  General. 
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ni.  The  Present  Role  of  the  Attorney  General 


A  full  understanding  of  the  Attorney  General  in  today’s  context  requires  consideration 
of  each  of  the  various  roles  the  position  entails.  The  Attorney  General  must  act  as  a  member 
of  Cabinet,  accountable  to  Parliament  and  the  public.  The  Attorney  General  must 
superintend  the  prosecution  service,  directing  the  course  of  criminal  prosecutions  conducted 
by  the  state,  and  supervising  private  prosecutions.  As  head  of  the  prosecution  service,  the 
Attorney  General  is  accountable  to  the  courts.  The  Attorney  General  federally  has  had,  and 
in  some  provinces  continues  to  have,  responsibility  for  the  police. 


A.  Tlie  Attorney  General  and  Parliament 

In  England  the  Attorney  General  is  not  a  member  of  Cabinet,  and  is  independent  from 
its  dictates  with  respect  to  the  exercise  of  prosecutorial  authority.  It  has  been  clear  since  the 
early  part  of  this  century  that  the  English  Attorney  General  may  seek  the  advice  of  Cabinet 
but  is  not  required  to  do  so.  The  most  well-known  explanation  of  this  relationship  is  that  of 
Lord  Shawcross,  while  Attorney  General  of  England  in  1951: 

I  think  the  true  doctrine  is  that  it  is  the  duty  of  an  Attorney -General,  in  deciding  whether  or 
not  to  authorise  the  prosecution,  to  acquaint  himself  with  all  the  relevant  facts,  including, 
for  instance,  the  effect  whidi  the  prosecution,  successful  or  unsuc':essful  as  the  case  may 
be,  would  have  upon  public  morale  and  order,  and  with  any  other  consideratioo  affecting 
public  policy.  In  order  so  to  infonn  himself,  he  may,  although  I  do  not  think  he  is  obliged 
to.  con^  with  any  of  bis  colleagues  in  the  government,  and  indeed,  as  Lord  Simon  once 
said,  be  wotild  in  some  cases  be  a  fool  if  be  did  not.  On  the  other  band,  the  assistance  of  his 
colleagues  is  confined  to  informing  him  of  particular  considerations  which  might  affect  his 
own  decision,  and  does  not  consist,  and  must  not  consist,  in  telling  him  what  that  decision 
ou^t  to  be.  The  responsibility  for  the  eventual  decision  rests  with  the  Attorney-General, 
and  he  is  not  to  be  put,  and  is  not  put,  under  pressure  by  his  colleagues  in  the  matter.  Nor, 
of  course,  can  the  Attorney-General  shift  his  responsibility  for  making  the  decision  on  to  the 
shoulders  of  his  colleagues.  If  political  consido^ons  which  in  the  broad  sense  that  I  have 
indicated  affect  government  in  the  abstract  arise  it  is  the  Attorney-General,  applying  his 
judicial  mind,  who  has  to  be  die  sole  judge  of  those  considerations.^ 

It  is  noteworthy,  however,  that  this  independence  is  a  matter  only  of  convention.  As 
one  ccffnmaitator  has  noted,  it  is  difficult  to  find  “any  clear  legal  ground  for  asserting  a 
right  in  the  Attorney-General  to  act  independently’  ’ 

The  extent  to  which  the  Attorney  General  of  Canada  is  independent  is  less  clear.  Unlike 
in  England,  the  Attorney  General  of  Canada  is  a  member  of  Cabinet,  and  is  by  statute  also 
the  Minister  of  Justice,  responsible  for  “superintendence  of  all  matters  connected  with  the 


28.  Lord  Shawcross’ statement  is  to  be  found  in  J.LU.  Edwards.  77leZ.<3^^’C)^er5o/IAeO■^)H7l  (London:  Sweet 
&  Maxwell,  1964)  at  223  [hereinafter  Law  Officers], 

29.  G.  Marshall,  Constitutional  Conventions:  The  Rules  and  Forms  of  Political  Accountabili^  (Oxford: 
Clarendon.  1984)  at  112. 
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administration  of  justice  in  Canada”.^  In  addition,  the  Canadian  Anomey  General  has 
always  had  duties  and  resp>onsibilities  held  by  the  Home  Secretary  and  Lord  Qiancellor  in 
England,  botli  of  whom  are  members  of  Cabinet. 

Stenning  has  p>ointed  out  that  in  colonial  times,  when  the  Anomey  General  was  a 
professional  lawyer  retained  by  the  government,  “No  law  officer  of  these  days  could 
seriously  have  thought  that  he  enjoyed,  or  was  entitled  to,  anting  resembling  ‘political 
independence'  from  the  dictates  of  the  Governor  of  the  day.”  ‘  In  1840,  after  the  union  of 
the  two  Canadas,  the  Attorneys  General  (and  Solicitors  General)  of  Canada  East  and  Canada 
West  were  required  to  hold  seats  in  Parliament,  and  to  “take  part  in  political  affairs”.^ 
Stenning  notes  that  “the  two  heads  of  the  Janus-like  government  of  the  Province  at  this  time, 
Baldwin  and  Lafontaine,  were  respectively  the  Attorneys  General  of  Canada  West  and 
Canada  East.”^  'This  combining  of  functions  continued  with  Confederation,  as  Sir  John  A. 
Macdonald  held  the  post  of  Attorney  General  between  1867  and  1873.^ 

Further,  Edwards  points  out  (albeit  “sadly”)  that  prior  to  1978: 

[T)he  evidence  of  previous  administrations,  irrespective  of  party  affiliation,  suggests  that 
earlier  Prime  Ministers  and  Attorneys  General  subscribed  to  a  totally  different  pWlosophy 
in  which  decisions  in  highly  political  cases  were  made  by  the  Cabinet  and  carried  out  by  the 
Attorney  General.^® 

Edwards  then  discusses  cases  in  the  St.  Laurent,  Diefenbaker  and  Pearson  goverrunents, 
suggesting  tliat  at  those  times: 

[M]ost  Ministers  of  the  Crown  would  have  viewed  their  involvement  in  die  disposition  of 
such  prosecutorial  questions  in  Cabinet  as  a  natioal  application  of  the  pirinciple  of  collective 
responsibility  for  unpalatable  political  decisions.^* 

In  recent  years,  however,  the  “Shawcross  principle”  has  been  cited  as  applicable  to 
Canada.  Beginning  in  1978  with  Mr.  Basford,  at  least  four  Attorneys  General  in  Canada 
have  embraced  the  statement  of  principle  made  by  Lord  Shawcross  that  the  Attorney  General 


30.  DepartmenJ  of  Justice  Act,  R.S.C.  1985.  c.  J-2,  s.  4(b).  r 

31.  Supra,  note  6  at  288. 

32.  Ibid. 

33.  Ibid.  at288-2S9. 

34.  JJJJ.  Edwards,  The  Attorney  General  Politics,  and  the  Public  Interest  (London;  Sweel  &.  Maxwell  1984) 
at  358  (hcaemafter  Attorney  General].  Edwards  also  points  out  that  William  Aberhart  acted  as  Attorney 
General  of  Alberta  while  Premier,  and  that  "Many  instances  are  on  recxard,  well  into  the  present  century, 
where  the  Premier  of  a  Provincial  Govenunent  has  simultaneously  fulfilled  the  duties  of  Attorney  General. '  ’ 
Notable  among  these  was  Maurice  Duplessis,  Premier  of  Quebec,  who  also  acted  as  Attorney  General 

35.  Ibid.nZ6\. 

36.  Ibid.  M 162. 
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is  not  subject  to  control  by  the  Cabinet  in  making  prosecutorial  decisions.^’  Mr.  Basford 
stated: 

The  first  principle,  in  my  view,  is  that  there  must  be  excluded  any  consideration  based  upon 
narrow,  partisan  views,  or  based  upon  the  political  consequences  to  me  or  to  others. 

In  arriving  at  a  decision  on  such  a  sensitive  issue  as  this,  the  Anomey  General  is  entitled  to 
seek  informatioa  and  advice  from  others  but  in  rw  way  is  he  directed  by  his  colleagues  in 
die  government  or  \rf  parliament  itself.^ 

The  McDonald  Commission  reached  a  similar  conclusion  about  the  need  for  the  Attorney 
General  to  put  aside  personal  or  party  political  concerns  when  detennining  whether  to  initiate 
a  prosecution.® 

Several  other  writers  have  considered  the  role  of  the  Attorney  General,  in  particular 
with  respect  to  Charter  of  Rights  cases.^  The  Attorney  General  of  Ontario  stated  that,  if  he 
was  satisfied  that  a  statutoty  provision  creating  an  offence  was  unconstitutional,  or  that  a 
prosecution  would  violate  the  accused’s  rights,  it  would  be  his  duty  to  intervene  to  stay  the 
proceedings.^’  Taking  this  obligation  a  step  further,  Mr.  Scott  contemplated  that  if  he  was 
convinced  that  a  fellow  minister’s  proposed  course  of  action  was  unconstitutional,  and  he 
was  imable  otherwise  to  prevent  it,  the  Attorney  General  might  have  to  take  legal 
proceedings  against  that  miiuster.  He  concluded: 

The  public  and  the  legal  profession  should  be  vigilant  to  see  that  the  Attorney  General 
vigorously  pursues  tiiis  obligation  in  a  matter  that  respects  the  fundamental  principles  of 
independence  atxl  objectivity  tiiat  have  historically  guided  the  exercise  of  the  Ancmey 
General’s  responsiHlities.'^ 

Nevertheless,  the  federal  Attorney  General  is  appointed  by  the  Prime  Minister  and  so 
could  be  dismissed  from  office  for  insisting  on  a  course  of  conduct  that  is  against  the  advice 
of  the  Cabins.  In  such  circumstances  the  Attorney  General  might  feel  compelled  to  resign 


37.  R,  McMurtry,  “The  Office  of  the  Attorney  General"  in  D.  Mendes  da  Qtsta,  ed..  The  Cambridge  Lectures 
(Toronto:  Butierwotths.  1981)  at  2-3  and  ^6  (focmer  Attorney  General  of  Ontario)  and  L  Scott,  "The  Role 
of  the  Attorney  General  and  the  Charter  of  Rights”  (1986-87)  29  C  J_Q.  187  at  189-192  (present  Anomey 
General  of  Ontario).  The  remarks  of  Mr.  R.  Basford  and  Mr.  M.  Maeguigan  (both  former  federal  Ministers 
of  Justice)  are  quoted  in  Edwards,  Attorney  General,  supra,  note  34  at  359-364. 

38.  Canada.  House  of  Commons  Debates  at  3881  (17  March  1978). 

39.  Commission  of  Inquiry  Concerning  Certain  Activities  of  the  Royal  Canadian  Mounted  Police,  Third  Report: 
Certain  R.CM.P.  Activities  and  the  Question  of  Governmental  Knowledge  (Ottawa:  Supply  and  Services 
Canada,  1981)  (Chairman:  Justice  D.C.  MacDonald)  at  509. 

40.  See.  eg.,  Scott, supra,  note  37;  D.C.  Morgan.  "Controlling  Prosecutorial  Powers  — Judicial  Review,  Abuse 
of  Process  and  Seoion  7  of  the  Charter"  (1986-87)  29  d.Q.  15;JJ.LJ.  Edwards,  "The  Attorney  General 
and  the  Charter  of  Rights”  in  R.  Sharpe,  ed.  Charter  Litigation  (Toronto:  Butterworths,  1987)  at  45-68. 

41.  Scott,  supra,  note  37  at  199. 

42.  Ibid. 
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before  being  dismissed/^  Either  event  could  be  expected  to  have  a  serious  political  impact 
affecting  even  the  government’s  surv’ival. 

It  is  also  clear,  having  been  stated  both  by  Attorneys  General  and  the  judiciary,  that  the 
Attorney  General  is  accountable  to  Parliament  or  the  appropriate  legislature.  One  leading 
case  that  expressly  refers  to  this  accountability  is Smythe  v.  The  Queen.**  In  that  case.  Chief 
Justice  Fauteux  stated  that  the  court  could  not  review  the  exercise  of  the  Attorney  General’s 
discretion  regarding  the  election  to  proceed  by  way  of  summary  conviction,  but  that  the 
Attorney  General  could  be  questioned  in  the  legislature  about  the  decision,  and  sanctioned 
by  that  body,  if  appropriate. 

This  amounts  to  saying  that  the  accountability  of  the  Attorney  General  to  Parliament 
lies  in  the  fact  that  ministers  of  the  Crown  can  be  called  upon  to  answer  questions  in  the 
House  and  can  be  censured  by  the  House.  But  this  theoretical  accountability  must  be 
considered  in  the  context  of  the  reality  tliat  party  solidarity  would  likely  lead  to  the  support 
of  any  Attorney  General,  whether  independent  in  decision-making  or  not.  As  Lord 
Shaweross  noted: 

Responsibility  to  Parliament  means  in  practice  at  the  most  respxDnsibility  so  the  party 
commanding  the  majority  there,  which  is  the  party  to  which  the  Attorney  General  of  the  day 
must  belong.  One  has  only  to  remember  the  so-called  Shrewsbuiy  “martyis”  and  the  Clay 
Cross  affair  to  realize  that  that  party  will  obviously  not  criticize  the  Anomey  General  of  the 
day  for  not  taking  action  whidi,  if  taken,  might  cause  embarrassment  to  their  political 
supponers.'^^ 

Further,  it  is  the  view  of  Edwards^  that  this  accountability  arises  only  after  the  fact: 
when  the  decision  not  to  prosecute  has  been  made,  or  when  the  prosecution  is  complete.  'Tlie 
Attorney  General  cannot,  it  seems,  be  required  to  defend  a  decision  while  the  case  is  still 
before  the  courts.  As  a  result,  Stenning  points  out: 

[T]he  very  nature  of  die  Attorney  General’s  posecirtorial  discretion,  and  the  desire  to  ensure 
that  the  administration  of  criminal  justice  is  kept  as  far  as  possible  removed  from  strong 
political  pressures,  have  tended  to  ensure  that  parliamentary  control  over  his  discretion  in 
this  area  can  only  be  less  than  adequate.  In  the  first  place,  in  the  pressure  of  business  with 
which  Legislatures  are  involved,  they  inevitably  can  and  do  become  far  removed  from  the 
stream  of  run-of-the-mill  criminal  prosecutions  which  are  processed  through  the  inferior 


43.  Although  such  events  are  not  common,  the  farmer  Attorney  General  of  British  Gilumbia,  Brian  Smith, 
resigned  his  {XKt  in  1988:  see  note  4.  Similarly,  in  1977.  Robert  EUiootl  resigned  his  post  as  Attorney  General 
of  the  Commonwealth  of  Australia.  Edwards,  in  Attorney  General  supra,  note  34.  notes  at  384  Aat  in  his 
letter  of  resignation  to  the  Prime  Minister.  Ellicott  charged  that  “decisions  and  actions  which  you  and  the 
Cabinet  have  recently  made  and  taken  have  impeded  and  in  my  opinion  have  constituted  an  attempt  to  direct 
or  control  the  exercise  by  me  as  Attorney  General  of  my  discretion”.  In  his  resignation  speech,  Mr.  £31icott 
quoted  Lord  Shaweross'  statement  of  principle. 

44.  [1971]  S.e.R.  680. 

45.  This  quotation  from  Lord  Shaweross  was  itself  quoted  in  the  piapier  given  by  the  former  Anomey  General  of 
Ontario.  R.  McMurtry,su/7ra.  note  37  at  5. 

46.  Law  Officers,  supra,  ncAe2&i\.  224-225. 
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courts  every  day.  The  volume  and  low  visibility  of  these  cases  (which  form  the  vast  bulk  of 
all  criminal  cases  heard  by  the  couns)  make  it  fairly  easy  for  abuses  to  go  undeteaed  by  the 
politicians,  and  ensure  that  parliamentary  control  over  such  abuses  is  unlikely  to  be  very 

consistently  effective _ Seojndly,  sudi  valuable  parliamentary  rules  as  \hesub judice  rule 

ensure  to  some  extent  that  even  when  abuses  do  come  to  the  attention  of  politicians,  such 
control  as  they  are  able  to  exercise  through  the  parliamentary  process,  being  necessarily  ex 
post  facto,  will  often  have  very  limited  effectiveness  in  terms  of  securing  justice  for  the 
accused. . . ,  The  sub  judice  rule  ensures  that,  once  a  prosecution  has  been  launched,  it  is  not 
until  after  the  accused  has  been  acquitted  or  convicted  that  the  politicians  can  do  anything 
about  it . . 

Thus  there  are  limits  on  both  the  accountability  that  can  be  demanded,  and  the  control  that 
can  be  exerted  by  a  legislature. 

It  must  also  be  noted  that  the '  ‘Shawcross  principle’  ’  itself — that  the  Attorney  General 
is  to  be  free  from  political  influences  —  has  been  questioned.  Edwards  has  suggested  that 
some  qualification  must  be  made  to  the  principle,  to  take  account  of  a  distinction  between 
types  of  political  consideratiais.  What  the  Attorney  General  must  ignore  are  partisan 
jxjlitical  considerations:  that  is,  considerations  ‘  ‘designed  to  protect  or  advance  the  retention 
of  constitutional  power  by  the  incumbent  government  and  its  political  supporters.”^  On  the 
other  hand  the  Attorney  General  should  have  regard  to  “non-partisan”  political 
considerations  such  as  “maintenance  of  harmonious  international  relations  between  states, 
the  reduction  of  strife  between  ethnic  groups,  the  maintenance  of  industrial  peace  and 
generally  the  interests  of  the  public  at  large.’ 

However,  this  distinction  has  not  been  universally  accepted.  It  has  been  pointed  out  in 
reply  that 

[E]ven  those  decisions  which  have  the  greatest  appearance  of  consensus  (e.g.  laws  passed 
by  a  representative  democratic  parliament)  cannot  necessarily  be  automatically  characterized 
as  *  'non-partisan”,  since  they  are  almost  invariably  the  product  of  a  partisan  political  system 
in  which  one  partisan  faaion  (or  a  coalition  of  partisan  factions)  predcxninates  and  is  able 
to  implement  its  own  policies.  The  distinction  between  partisan  and  non-partisan  decisions 
according  to  this  view,  is  not  one  of  kind  but  of  degree,  and  relies  heavily  for  its  validity  on 
the  ability  of  the  dominant  political  faction  to  convince  the  populace  that  the  decisions  it 
proposes  to  implement  “involve  the  wider  public  interest  that  benefits  the  population  at 
large  . 

Further,  although  it  may  be  clear  that  the  public  interest  is  involved  in  a  decision,  that 
does  not  make  clear  wliat  the  decision  should  be.  The  nature  of  the  political  process  is  such 
that  different  political  parties  will  in  good  faith  disagree.  It  has  been  noted  that  the 


47.  Supra,  note  6  at  303-304. 

48.  ilAJ.'EjA<mids,Ministerial  Responsibility  for  NaSionalSecuriiy  (Ottawa;  Supply  and  Services  Canada.  1980) 
at  69-70. 

49.  Ibid. 

50.  Stenning.jupra,  note  6  at  291-292. 
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maintenance  of  harmonious  international  relations,  reduction  of  strife  between  ethnic 
groups,  and  maintenance  of  industrial  peace 

(A]re  precisely  the  areas  in  which  conservative  and  socialist  politicians  trust  eadi  other  least. 

It  mi^t  be,  for  example,  that  a  politician  holding  the  office  of  Anomey-General  could 
believe  that  industrial  peace  would  be  endangered  if  legal  proceedings  were  taken  against 
strikers  acting  unlawfully  in  the  alleged  pursuance  of  a  trade  dispute.  He  mi^t  be  right  in 
this  factual  supposition,  but  those  of  a  different  political  persuasion  might  not  be  willing  to 
accept  a  decision  based  on  this  view  as  non-partisan.^* 

Given  this,  it  is  not  sufficient  simply  to  say  that  the  Attorney  General  may  give 
consideration  to  the  wider  public  interest.  It  is  not  difficult  to  imagine  circumstances  in  which 
the  Attorney  General  claims  to  act  based  on  tiie  public  interest,  but  is  accused  by  opposition 
parties  of  acting  out  of  partisan  political  motives.  This  is  not  to  say  that  non-partisan  political 
considerations  do  not  exist;  it  is  simply  that  the  distinction  between  partisan  and  non-partisan 
motives  may  not  always  be  clear  in  practice.  In  sudi  circumstances  the  final  arbiter  must  be 
public  opinion.  If  the  majority  of  the  population  is  persuaded  that  the  motives  are 
non-partisan  and  acceptable,  then  the  government  will  continue  to  have  public  support;  if 
the  public  are  not  so  persuaded,  the  government,  or  at  least  the  Attorney  General,  will  lose 
that  support.  Ultimately  public  opinion  provides  the  only  measure  of  whether  a  political 
motive  is  non-partisan. 

Though  there  may  be  disagreement  on  how  clear  this  distinction  is  in  practice,  it  does 
not  seem  to  be  questioned  by  anyone  that,  in  principle,  partisan  political  considerations  have 
no  place  in  the  ncxmal  operation  of  the  prosecution  service.  Tlie  tradition  in  England,  and 
in  Canada,  tiiat  the  Attorney  General  is  only  in  unusual  drcumstartces  involved  in  individual 
prosecutions  is  one  method  of  achieving  this  aim.  The  tradition  that  exists  in  England,  and 
which  has  recently  been  affirmed  in  Canada,  against  Cabinet  direction  of  any  decision  by 
the  Attorney  General  concerning  individual  prosecutions  is  a  second  method.  But  an 
important  point  flows  from  tins.  It  must  be  recognized  that  the  independence  of  the  Attorney 
General  is  not  an  end  in  itself;  rather,  it  is  a  means  of  assuring  that  improper  motives  do  not 
enter  into  the  decision  wliether  to  prosecute.” 


51.  Marshall.^u/7n3,  ncxe29  at  115. 

52.  Edwards,  in  AttomQr  General  (supra,  note  34).  notes  at  362-363  that: 

In  making  these  decisons  it  should  not  be  assumed  that  the  Cabinet  would  necessarily  be 
governed  by  politically  partisan  motives.  At  the  same  time,  it  would  be  unrealistic  not  to  envisage 
situations  in  which,  in  the  absence  of  any  clearly  understood  constitutional  prohibition  against 
the  referral  by  the  Attorney  General  of  prosecution  maners  for  decision  by  the  Cabinet  or  any 
group  of  ministers  or  by  the  Prime  Minister,  piartisan  innuetx:es  would  rise  to  the  surface  and 
prevail  in  whatever  decision  ultimately  emerged. 

In  reply,  it  might  be  suggested  that  an  equally  useful  protection  would  be  the  understanding  by  Cabinet  that 
partisan  motives  should  not  affea  their  decbions  on  prosecutorial  matters,  when  political  considerations  do 
arise.  This  is  arguably  a  better  safeguard,  since  it  is  a  direct  rather  than  incfirect  statement  of  the  relevant 
principle. 
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In  light  of  this,  and  also  in  recognition  that  there  are  times  when  wider  considerations 
of  public  interest  should  indeed  affect  individual  prosecutions,  tliere  are  those  who  disagree 
with  the  principle  of  the  independence  of  the  Attorney  General,  if  this  is  taken  to  mean  that 
the  decision  to  prosecute  in  individual  cases  will  always,  in  the  end,  be  a  decision  made 
exclusively  by  the  Attorney  General.^^  Prosecutorial  decisions  are  not  alone  in  having 
potentially  far-reaching  consequences;  decisions  on  matters  of  defence,  foreign  relations, 
the  environment,  or  public  health  and  safety  can  have  equally  broad  consequences.  This  is 
not  taken  to  be  a  justification  for  excluding  Cabinet  from  any  say  in  those  decisions.^ 

In  the  same  context,  it  can  be  questioned  what  the  puipose  of  mere  consultation  by  the 
Attorney  General  with  tiie  Cabins  mi^t  be.  There  would  be  little  sense  in  the  Attorney 
General,  the  legal  adviser  to  the  government,  seeking  legal  advice  from  the  Cabinet.  But  if 
the  advice  sou^t  is  not  legal,  then  that  suggests  that  the  decision  is  not  merely  a  legal  one. 
In  this  case,  one  might  hold  that  there  is  no  reason  in  principle  for  the  decision  to  be  restricted 
to  the  law  officer. 

Nonetheless  it  must  be  recognized  that  the  principle  of  the  independence  of  the  Attorney 
General  has  become  increasingly  entrenched  as  a  constitutional  convention.  This  recognition 
raises  several  issues  that  must  be  borne  in  mind  in  considering  any  reform  of  the  Attorney 
General’s  office.  First,  political  considerations  should  not  in  normal  circumstances  affect 
prosecutorial  decisic«s.  However,  when  individual  cases  do  raise  political  considerations, 
partisan  motives  must  not  be  brought  to  bear.  In  such  circumstances  the  Attorney  General 
may  seek  the  advice  of  Cabinet,  but  is  not  bound  by  that  advice.  Lastly,  the  final  judges  of 
whether  a  motive  is  partisan  or  not  are  the  public.  Any  adequate  system  must  see  to  it  that 
these  principles  are  protected. 


53.  Lord  Asquith,  writing  in  1924,  the  deciskn  to  be  made  in  1914  in  England  whether  to  prosecute 

leaders  of  the  Ulster  movement  for  high  treason.  He  queried: 

Is  it  really  suggested  that  the  Law  Officers  of  the  day  should  have  assumed  the  undivided 
responsibility  for  instituting  or  withholding  proceedings  and  that  the  Cabinet  could  have  claimed 
no  voice  in  a  decision  on  which  the  whole  political  future  of  Ireland  might  have  turned?  (quoted 
in  Edwards.  Law  Officers,  supra,  note  28  at  214,  n.  48). 

r 

54.  P.  Stenning.  Submission  to  the  Royal  Commission  Investigating  the  Prosecution  of  Donald  Marshall,  Jr. 
[unpublished]. 

55.  Edwards,  in  Attorney  General  (supra,  note  34  at  363).  discusses  Cabinet  consideration  by  the  Sl  Laurent 

government  of  the  case  of  James  EndicoO.  a  Canadian  clergyman  who  had  made  statements  suggesting  that 
bacteriologicai  weapKxis  had  been  used  United  Nations  Forces  during  the  Korean  war.  The  Cabinet  minutes 

show  discussion  of  the  fact  that  the  easiest  charge  to  prove  would  be  treason,  but  that  the  only  penalty  at  the 
time  on  conviction  was  death.  The  Cabinet  noted  that  there  would  be  a  great  deal  of  unfavourable  international 
attention.  Cue  could  well  argue  that  these  are  non-partisan  political  considerations,  and  that  there  is  in  fact 
nothing  ol^ectionable  about  this  type  of  Cabinet  involvement. 

Marshall  (supra,  note  29  at  113-114)  argues  that  there  is  a  distinaion  between  an  Attorney  General  seeking 
advice  on  the  political  advisability  of  a  prosecution,  and  seeking  advice  about  facts  within  the  knowledge  of 
another  minister.  He  gives  the  example  of  a  decision  by  an  Attorney  General  in  the  Heath  government  in 
Britain  seeking  advice  from  the  Secretary  of  State  for  Foreign  Affairs  on  whether  lives  of  hostages  held  by 
Palestinian  guerrillas  would  be  in  greater  danger  if  a  particular  airline  hijacker  were  prosecuted. 
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B.  The  Attorney  General  and  Crown  Prosecutors 

Individual  prosecutions  are  actually  conducted  for  the  most  part  by  public  prosecutors, 
or  “Crown  Attorneys”,  acting  as  agents  for  the  Attorney  General.  The  historical 
development  of  the  office  of  public  prosecutor,  and  its  present  relationship  to  the  Attorney 
Generd,  must  therefore  be  understood. 

In  the  pre-Coofederation  Province  of  Canada,  the  Attorney  General  had  little  time  to 
devote  to  court  appearances  as  a  result  of  the  increasingly  political  nature  of  responsibilities 
in  the  Executive  Council  and  Parliament.®*  This  was  also  the  case  with  the  deputy,  the 
Solicitor  General.  As  well,  the  increase  in  population  made  it  more  difficult  for  these  two 
law  officers  personally  to  appear  in  court  on  all  of  the  Sovereign’s  business.  When  neither 
was  available,  Queai’s  counsel  or  “Crown  counsel”  were  appointed  oaznadhoc  basis  to 
represent  them  for  the  duration  of  a  session  of  the  court.  However,  these  counsel  did  not 
enjoy  die  prerogatives  of  the  law  officers.  In  Upper  Canada,  and  later  in  Ontario,  it  became 
e;q)edient  to  ^point  County  Attorneys,  who  were  later  known  as  Crown  Attorneys.  These 
attorneys  supervised  the  prosecution  work,  at  first,  on  a  part-time  fee  for  service  basis. 

Following  Confederation  similar  duties  were  conferred  on  officials  designated  as 
prosecuting  officers  or  Crown  anomeys  in  other  provinces.  The  theoretical  degree  of 
independence  varied  among  the  provinces:  in  some  provinces  the  local  prosecutor  was 
legally  imder  the  complete  control  of  the  provincial  Attorney  General,  while  in  other  cases 
the  Crown  attorneys  enjoyed  the  rights  and  privileges  of  the  Attorney  General  and  Solicitor 
General  when  carrying  out  their  prosecution  functions.  In  other  provinces,  and  in  the  federal 
system  where  there  was  no  statutory  recognition  of  Crown  attcxneys  or  public  prosecutors, 
counsel  are  still  employed  on  a  full-time  or  part-time  basis  and  exercise  prosecutorial 
authority  as  counsel,  agents,  or  delegates  of  the  Attorney  General,®’ 

There  have  only  been  relatively  minor  changes  in  the  duties  of  Crown  attorneys  during 
the  last  1 30  years.®*  Their  primary  responsibilities  are  to  conduct  prosecutions  for  indictable 
offences,  to  ccmduct  prosecutions  for  summary  conviction  offences  (where  the  public 
interest  so  requires),  to  supervise  private  prosecutions  and  take  over  the  case  where  justice 
towards  the  accused  requires,  to  deal  with  questions  of  the  sufficiency  of  sureties,  and  to 
provide  legal  advice  to  justices  of  the  peace.®**  At  the  present  time  Crown  attorneys  must 
also  examine  documents  sent  by  coroners,  justices  of  the  peace,  and  provincial  judges  to 
determine  if  further  evidence  needs  to  be  gathered,  or  witnesses  summoned  to  avoid  a  charge 
being  dismissed  for  insufficiency  of  proof.**  ^ 


56.  Stenning,;u/7n3,  note  6  at  109-110. 

57.  /Akl  at  121-130. 

58.  See  The  Upper  Canada  Ckiunty  Attorneys'  Act,  supra,  note  \5  t.nd  Crown  Attorneys  Act,  R.S.0. 1980,  c.  107. 

59.  CrownAttom^sAct,supra,noie^,s.  12. Subsection  12(j)ofthis  Act.  giving  the  Crown  Attorney  the  power 
to  determine  the  sufficiency  of  sureties,  was  recently  challenged  under  the  Charter,  but  was  upheld.  However, 
the  court  held  that  this  power  was  subject  to  Part  XVI  of  the  Criminal  Code,  aUowing  an  applicant  to  have 
the  question  determined  by  the  court.  See  R.  v.  Dewsbury  (1989),  39  C.R.R.  301  (Ont.  H.C.). 

60.  Crown  Attorneys  Act,  supra,  note  58.  s.  1 2(a). 
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It  is  our  view  that  Crown  attorneys  are  accountable  to,  and  under  the  control  of.  the 
Attorney  General.  Some  writers  have  disputed  this  position,  particularly  in  Ontario, but 
the  majority  of  historical  and  contemporary  evidence  supports  the  existence  of  this 
accountability However,  of  necessity  the  local  Crown  attorney  has  a  ‘  ‘broad  and  generous 
area  of  unfettered  discr^ion  in  criminal  prosecutions.’  Thus  while  Crown  prosecutors  are 
theoretically  accountable  to,  and  under  the  control  of,  the  Anomey  General,  it  is  only  in  the 
most  exceptional  cases  that  the  Attorney  General  would  become  directly  involved  in,  or 
even  knowledgeable  about,  a  particular  case.  'The  Attorney  General  bears  responsibility  for 
the  issuing  of  "wide  and  general  guidelines  as  to  policy’’,*^  but  the  day-to-day 
administration  of  justice  must  be  in  the  bands  of  the  local  Crown  attorneys  or  agents. 

The  legal  effect  of  these  policy  guidelines  has  received  some  recent  attention.  In  v. 
Catagas^  the  Manitoba  Court  of  Appeal  considered  an  allegation  of  abuse  of  process 
because  the  accused,  a  native  Indian,  was  prosecuted  for  breach  of  the  Migratory  Birds 
Convention  Act'^  this  prosecution,  the  accused  alleged,  was  contrary  to  a  policy  of  the 
provincial  and  federal  governments  (though  the  policy  does  not  appear  to  have  come  from 
the  Attorney  General).  The  court  held  that  the  abuse-of-process  argiunent  failed  since  the 
policy  itself  was  illegal,  contrary  to  well-established  constitutional  principles  that  “[t]he 
Crown  may  not  .suspend  laws  or  the  execution  of  laws  without  the  consent  of  Parliament; 
nor  may  it  dispense  with  laws,  or  the  execution  of  laws;  and  dispensations  by  non  obstante 
[notwittistanding]  of  or  to  any  statute  or  part  thereof  are  void  and  of  no  effect,  except  in  such 
cases  as  are  allowed  by  statute.”®^  The  court,  however,  went  out  of  its  way  to  point  out  that 
the  holding  in  this  case  did  not  affect  the  legitimate  exercise  of  prosecutorial  discretion; 

Not  every  infraction  of  the  law,  as  everybody  knows,  results  in  the  institutioo  of  criminal 
proceedings.  A  wise  discretion  may  be  exercised  against  the  setting  in  motion  of  the  criminal 
process.  A  policeman,  confronting  a  motorist  who  had  been  driving  slightly  in  excess  of  the 
speed  limit,  ntay  elect  to  give  him  a  warning  ratiier  tiian  a  tick^  An  Attorney-General,  faced 
with  circumstances  indicating  only  techrucal  guilt  of  a  serious  offence  but  actual  guilt  of  a 

less  serious  offence,  may  decide  to  prosecute  on  the  latter  and  not  on  the  foimer _ But  in 

all  these  instances  the  prosecutorial  discretion  is  exercised  in  relation  to  a  specific  case.  It  is 
the  particular  facts  of  a  given  case  fliat  call  that  discretion  into  play.  But  that  is  a  far  different 
thing  from  the  granting  of  a  blanket  dispensation  in  favour  of  a  particular  group  or  race. . . . 


61.  K.  Chasse,  “The  Rokof  the  Prosecutor"  m  S.  Oxner,  ed.,  CrimmalJustice:  Papers  Prepared/or  Preseruation 
at  the  Canadianinstitutefor  the  Administration  of  Justice  Conference  on  CriminalJustice  held  at  Halifax. 
October 28,  29 and  30, 1981  (Torooto:  Carswell,  1982). 

62.  See,  e.g. ,  the  comments  of  former  Ontario  Attorney  General  John  Clement,  quoted  in  Chasse.  ibid,  at  83,  and 
also  the  remarks  of  a  former  Crown  Attorney,  the  Honourable  Judge  Grabum,  "The  Relationship  of  the  Crown 
Attorney  to  the  Anomey  General”  (1976)  35  C.RJ<.S.  259  at  270-271. 

63.  Former  Ontario  Attorney  General  John  Clement,  cited  in  Chasse,  supra,  note  61. 

64.  Ibid,  at  84. 

65.  (1977)38C.C.C.(2d)296(Man.CA.). 

66.  R.S.C.  1970,  c.  M-12. 

67.  Halsbury's Laws',  3rded,  vol.  7  fl,oodon:  Butterworths,  1954)  para.  486  at  230,  cited  inR.  v.  Caiagas, supra, 
note  65  at  297. 
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The  Crown  may  not  by  Executive  aaioii  dispense  with  laws.  The  matter  is  as  simple  as  that, 
and  nearly  three  centuries  of  legal  and  constitutional  history  stand  as  the  foundation  for  that 
pnnciple. 

Therefore  the  Attorney  General  cannot  unlawfully  fetter  the  discretion  that  is  inherent 
in  that  office,  nor  that  of  the  counsel  who  derive  their  power  from,  and  are  accountable  to, 
it.  To  determine  the  legality  of  guidelines  one  would  have  to  determine  whether  they  would 
be  a  lawful  exercise  of  discretion  if  exercised  by  the  Attorney  General  personally.  It  would 
seem  that,  so  long  as  there  remains  room  to  examine  the  individual  case  on  its  own  merits, 
the  guidelines  would  not  be  improper.® 

The  Attorney  General  is  accountable  to  the  legislature  for  the  actions  of  the  agents 
employed  as  prosecutors,  and  so  must  have  the  ri^t  to  intervene  in  any  particular  case  and 
direct  the  manner  of  the  prosecution.  Such  direct  interventions,  however,  leave  the  Attorney 
General  vulnerable  to  allegations  of  partisan  political  influence.  While  there  is  nothing 
improper  in  the  Attorney  General  personally  exercising  power,  perhaps  in  the  face  of  advice 
from  the  local  prosecutor,  in  practice  one  would  e^qject  this  to  occur  only  when  the  matter 
was  of  such  importance  that  a  decision  at  the  highest  level  was  required.  Interventions  in 
more  mundane  prosecutions  would  raise  the  question  as  to  why  it  was  felt  necessary  to 
intervene.  Therefore  there  is  a  useful  function  fulfilled  in  issuing  broad  policy  guidelines  to 
Crown  counsel:  the  guidelines  keep  prosecutors  accountable  to  the  Attorney  General, 
without  seeming  to  involve  improper  considerations. 

To  conclude,  while  theoretically  the  public  jxosecutors  are  accountable  to,  and  under 
the  control  of,  the  Attorney  General,  as  a  practical  matter  responsibility  for  individual 
prosecutions  is  in  most  cases  exercised  at  the  local  level. 


C.  The  Attorney  General  and  Private  Prosecutors 

Another  important  aspect  of  the  role  of  the  Attorney  General,  similar  in- some  ways  to 
the  relationship  to  Crown  prosecutors,  is  the  relationship  between  the  Attorney  General  and 
private  prosecutors.’”  On  the  one  hand,  by  its  very  nature,  criminal  law  concerns  acts  that 
are  serious  enough  to  be  regarded  not  merely  as  wrongs  to  an  individual,  but  to  tlie  state. 
For  this  reason,  most  criminal  proceedings  involve  the  resources  of  the  state,  being 
investigated  by  the  police  and  prosecuted  by  a  Crown  prosecutor.  On  the  other  hand,  most 


68.  R.  V.  Catagas,  supra,  note  65  at  301. 

69.  An  example  of  guidelines  that  have  affected  a  very  large  number  of  prosecutorial  decisions  are  those  of  the 
federal  Department  of  Justice  which  set  out  when  the  charge  of  importing  will  be  laid  in  an  "border 
possession"  case  (which  carries  with  it  a  statutory  minimum  of  seven  years),  and  when  the  charge  of 
possession  for  the  purpose  of  traffidcing  (which  carries  no  minimum  sentence)  will  be  laid.  Although  the 
mandatoryminimumsevenyearshasrecentlybeeostruckdownby  the  Supreme  Court  of  Canada  (A  y.SmUh, 
(19871 1  S.e.R.  1045),  these  guidelines  operated  for  several  years,  and  affeaed  the  exercise  of  a  prosecutorial 
discretion  which  had  enormous  inpact  on  accused. 

70.  The  Commission  has  considered  this  issue  at  length  ki  a  previous  working  paper:  see  LRC,  Private 
Prosecutions,  Working  Pap>er  52  (Ottawa:  The  Commission.  1986). 
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of  the  formal  mechanisms  for  prosecutions  are  equally  available  to  any  private  individual. 
For  example,  under  section  504  of  the  Code,  the  power  to  lay  an  information  before  a  justice 
rests  with  anyone,  and  “prosecutor”  is  defined  in  section  2,  where  the  Attorney  General 
does  not  intervene,  to  mean  “the  person  who  institutes  proceedings  to  which  this  Act 
applies”.  Thus,  in  principle,  it  is  open  to  any  private  citizen  to  commence  and  continue  a 
criminal  prosecution. 

There  are  two  imp>ortant  aspects  of  the  relationship  between  the  Attorney  General  and 
private  prosecutors.  The  first  is  the  supervisory  role  played  by  the  Attorney  General.  The 
second  concerns  the  different  powers,  in  particular  related  to  guarding  the  public  interest, 
that  may  be  exercised  by  each. 

Even  when  a  prosecution  has  been  commenced  privately,  the  Attorney  General  retains 
the  right  to  intervene  in  the  proceedings.  Such  intervention  can  have  two  purposes.  It  is  open 
to  the  Attorney  General  to  intervene  in  a  private  prosecution  in  order  to  conduct  the 
prosecution.^  Equally,  the  Attorney  General  can  intervene  simply  in  order  to  stay 
proceedings. 

The  Attorney  General  might  intervene  to  continue  proceedings  that  a  private  prosecutor 
intends  to  abandon,  where  the  Attorney  General  considers  the  proceedings  to  be  in  the  public 
interest.’^  Equally,  the  Attorney  General  can  intervene  simply  on  the  ground  that  the  charge 
is  an  appropriate  one,  and  ought  to  be  conducted  by  the  state.” 

However,  intervention  to  stay  proceedings  is  more  common.  Historically  this  power 
reflects  the  Attorney  General's  ability  to  enter  a  nolle  prosequi,  the  basis  of  >^diich  is  that 
“it  was  natural  for  the  Crown,  in  \diose  name  criminal  proceeding  were  instituted,  to 
reserve  the  right  to  terminate  the  same  proceedings  at  will.’  ’  *  The  significance  of  this  power 
should  not  go  unrecognized:  it  allows  the  Attorney  General  to  deprive  a  private  prosecutor 
of  the  right  to  conduct  a  prosecution. 

In  the  use  of  this  power,  the  Attorney  General  is  not  ordinarily  subject  to  review  by  the 
courts.”  Rather,  the  Attorney  General  is  accountable  for  its  use  to  Parliament.  The  policy 
behind  the  nolle  prosequi  power,  equally  applicable  to  the  power  to  intervene  and  stay 
proceedings,  has  been  stated  to  be: 


71.  ReDowsonandR.  (1980),  57  C.C.C.  (2d)  140  (Ont.  H.C);/?.  v.  ttutycr,  (1979]  1  S.C.R.  984  at  1011-1012. 
/7cr Dickson J.,dissaiting on odier grounds; (1989),  50  C.C.C.  (3d)  189 at  191  (Sask.C.A.). 

72.  See,e.g.,  Re  Bradley  and  R  (1975).90.R.(2d)  161  (C~A.).  where  the  Atiomey  General  intervened  to  continue 
with  a  privately  laid  charge  of  intimidation  under  s.  423  (then  s.  381)  of  the  Code,  arising  out  of  a  labour 
dispute. 

73.  Our  consultants  in  British  Columbia  indicate  that  private  prosecutions  commenced  in  that  province  are 
unifonnly  examined  by  the  Attorney  G  enera  I’s  of  fice.  If  they  do  not  feel  that  a  case  is  made  out  for  prosecution . 
the  Attorney  General  intervenes  to  stay  the  proceedings.  If  they  feel  that  prosecution  is  appropriate,  then  the 
Attorney  General’s  department  takes  over  the  proceeding. 

74.  Edwards,  Law  Officers,  supra,  note  28  at  227. 

75.  The  one  limited  exception  to  this  rule  is  discussed  below  in  "The  Attorney  General  and  the  Courts”  at  22. 
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In  this  country,  where  private  individuaJs  are  allowed  to  prefer  indictments  in  the  name  of 
the  Crown,  it  is  very  desirable  that  there  should  be  some  tribunal  having  authority  to  say 
whether  it  is  proper  to  proceed  farther  in  a  prosecution.  That  power  is  vested  by  the 
constitution  in  the  Attorney  General,  and  not  in  this  Court. 

Ultimately,  then,  the  Attorney  General  has  supervisory  authority  over  all  prosecutions. 
Even  in  the  case  of  privately  commenced  and  conducted  prosecutions,  it  will  be  true  that  no 
criminal  proceeding  occurs  witliout  at  least  the  Attorney  General’s  sufferance.  In  this  sense, 
then,  the  Attorney  General  is  ultimately  accountable  to  Parliament  not  only  for  using  the 
power  to  intervene  and  stay  charges,  but  also  for  a  decision  not  to  intervene. 

Also  signiHcant,  and  reflecting  the  Attorney  General’s  supervisory  role,  is  the 
difference  in  powers  between  jMivate  prosecutors  and  the  Crown.  The  powers  of  each  to  lay 
a  charge  and  to  proceed  with  a  prosecution  are  generally  the  same.’^  However,  some 
differences  do  arise  due  to  the  Attorney  General’s  wider  responsibility  for  the  administration 
of  justice  as  a  whole.  In  particular,  some  prosecutions  require  the  consent  of  the  Attorney 
General  before  a  charge,  private  or  otherwise,  can  be  laid.  In  addition,  the  Anomey  General 
is  the  guardian  of  the  pniblic  interest,  and  as  a  result  has  powers  and  responsibilities  beyond 
those  of  the  private  prosecutor. 

We  will  discuss  the  consent  requirement  in  more  detail  later  in  this  paper.^  For  the 
moment,  it  suffices  to  point  out  that  although  the  majority  of  Criminal  Code  provisions  do 
not  require  ccHisent,  a  small  number  do.’’  In  the  case  of  these  offences,  the  Attorney  General  ’  s 


76.  R.  V.  Allen  (1862),  1  B.&  S.  850  at  855, 121  E.R.  929.  We  suggest  that  this  statement  is  equally  applicable  to 
Canada. 

77.  There  are  some  differences  with  the  carriage  of  a  prosecution  in  the  case  of  indictable  offences,  most  notably 
regarding  the  right  to  prefer  an  indictment  and  to  appeal  the  trial  dedsioa  These  differences  are  discussed  at 
greater  length  in  Private  Prosecutions,  supra,  note  70. 

78.  See  “Consent  to  Prosecutions”  below  at  67. 

79.  Some  of  the  offences  that  require  the  consent  of  the  Attorney  General  prior  to  launching  a  prosecution'are  as 
follows: 

s.  7(7)(aircraft  offences)  Attorney  General  of  Canada 

s.  119(2)(bribery  of  judicial  ofncers)  Attorney  General  of  Canada 

5. 136(3)(giving  contradictory  evidence)  Anomey  General 

s.  164(7)(obsoene  publications,  follcjwing  in  rent  proceedings)  Attorney  General 

s.  166(3)  (unlawful  publication,  judicial  publications)  Anomey  General 

s.  172(4)(corTupting children)  Anomey  General 

s.  174 (3) (public  nudity)  Anomey  General 

a,  25 1(3)  (unsea worthy  vessel)  Anomey  General  of  Canada 

a.  318(3)(advocating  gerjocide)  Anomey  General 

s.  319(6) (inciting  hatred)  Anomey  General 

s.  347(7)(lo8nsharking)  Attorney  General 

s.  385(2)(fratidulent  concealment  of  title  documents)  Anomey  General 
s.  422(3)  (aiminal  breach  of  contract)  Anomey  General 

s.  740(2)(breach  of  probation  out  of  province  where  offence  committed)  Attorney  General 
s.  803(3)(faDure  to  appear  under  s.  145  where  trial  proceeded  ex  parte)  Attorney  General 

Note  that  some  sections  specify  tliat  it  is  the  Attorney  General  of  Canada  who  must  consent  p.'ior  to  a 
prosecaition,  for  e.xampie  s.  251(3),  taking  an  unseaworthy  ship  to  sea. 
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supervisory  ability  extends  not  merely  to  discontinuing  prosecutions,  but  to  preventuig  them 
from  being  brought  in  the  first  place.  Unlike  the  ability  to  discontinue  proceedings,  tins 
supervision  takes  place  without  the  need  for  any  public  act.  Thus,  althougli  the  Attorney 
General  is  still  accountable  for  this  aspect  of  the  supervisory  role,  that  accountability  is 
limited  by  the  fact  that  the  public  may  have  no  knowledge  of  the  action,  or  lack  of  action, 
on  the  part  of  the  Attorney  General. 

In  the  role  of  guardian  of  the  public  interest,  the  Attorney  General  may  undertake  actions 
other  than  criming  prosecutions.  In  particular,  and  for  example,  the  Attorney  General  may 
be  called  upon  to  b^g  dvil  proceedings,  by  means  of  a  relator  action,  to  enjoin  a  public 
nuisance,  or  to  prevent  the  repeated  commission  of  an  offence.*  The  Attorney  General 
always  has  the  right  to  bring  such  action.  The  abilities  of  a  private  citizen  to  do  so  are  very 
limited,  as  is  the  ability  of  a  court  to  review  a  decision  of  the  Attorney  General  in  this  regard. 
It  is  in  this  role,  in  many  ways,  that  the  independent  and  supervisory  role  of  the  Attorney 
General  is  most  clearly  seen. 

The  ability  of  the  Attorney  General  to  exercise  discretion  has  been  recognized  in  both 
Britain  and  Canada,  In  discussing  the  issue.  Lord  Halsbury  noted  that: 

My  Lords,  one  question  has  been  raised,. . .  v^hich  I  confess  I  do  not  understand.  I  mean  the 
suggestion  that  the  Courts  have  any  power  over  the  jurisdiction  of  the  Attorney-General 
when  he  is  siting  on  behalf  of  a  relator  in  a  matter  in  which  he  is  the  only  person  who  has  to 
decide  those  questions.  It  may  well  be  that  it  is  true  that  the  Attoniey-General  ought  not  to 
put  into  operation  the  whole  machinery  of  the  first  law  officer  of  the  Crown  in  order  to  bring 
into  Court  some  trifling  matter.  But  if  he  did,  it  would  not  go  to  his  jurisdiction,  it  would  go, 

I  think,  to  the  conduct  of  his  office,  and  it  might  be  made,  perhaps  in  Parliament,  the  subject 
of  adverse  comment;  but  what  ri^t  has  a  Court  of  law  to  intervene?  If  there  is  excess  of 
power  claimed  by  a  particular  public  body,  and  it  is  a  matter  that  concerns  the  public,  it 
seems  to  me  that  it  is  for  the  Attorney-General  and  not  for  the  Courts  to  determine  whether 
he  ought  to  initiate  litigation  in  tiiat  respect  or  not ...  In  a  case  where  as  a  part  of  his  public 
duty  he  has  a  right  to  intervene,  that  which  the  Courts  can  decide  is  whether  there  is  the 
excess  of  power  which  he,  the  Attorney-General,  alleges.  Those  are  the  functions  of  the 
Court;  but  the  initiation  of  the  litigation,  and  the  determination  of  the  question  whether  it  is 
a  proper  case  for  the  Attorney-General  to  proceed  in,  is  a  matter  entirely  beyond  the 
jurisdiction  of  this  or  any  rther  Court  It  is  a  question  which  the  law  of  this  country  has  made 
to  reside  exclusively  in  the  Attomey-Generd.®* 

It  is  also  possible  for  a  relator  action  to  be  taken  by  a  private  prosecutor.  However,  the  power 
of  a  private  prosecutor  to  bring  such  an  action  is  strictly  circumscribed. 

If  the  action  is  one  concerning  which  the  private  prosecutor  has  no  special  interest  — 
that  is,  the  action  can  only  be  justified  on  the  basis  of  the  public  interest  generally  —  then 
the  consent  of  the  Attorney  General  is  required.  The  ordinary  interest  of  any  private  citizen 


80.  SeeEdwtuxis,  Law  Officers,  supra,  note  28  at  286{f. 

8 1 .  London  County  Council  v.  Attorney  General,  ( 1902]  AC.  1 65  at  1 68- 1 69.  This  case  has  been  cited  in  Canada 
for  the  principle  of  the  independence  of  the  Attorney  General  in  making  these  decisions:  see  e.g. .  Finlay  v. 
Canada  (Minister  of  Finance) ,  [1986]  2S.C.R.  607 
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is  not  sufficient  to  clotJie  that  person  with  the  same  autliority  and  standing  as  tlie  Attorney 
General.  This  point  was  the  subject  of  disagreement  in  Britain  between  tJie  Coun  of  Appeal 
and  the  House  of  Lords  in  Gouriet  v.  Union  of  Post  Office  Workers,  with  tlie  House  of  Lords, 
of  course,  having  the  final  say.*^ 

In  that  case,  a  private  citizen  was  refused  the  consent  of  the  Attorney  General  to  bring 
a  relator  action,  and  so  sought  to  bring  the  action  on  his  own.  The  Court  of  Appeal  held  that 
he  had  the  right  to  do  so,  but  the  House  of  Lords  overturned  this  decision.  Lord  Wilberforce 
noted  that: 

The  Attorney-General’s  ri^t  to  seek,  in  die  dvil  cxMirts,  anticipatory  prevention  of  a  breach 
of  the  law,  is  a  part  or  aspect  of  his  general  power  to  enforce,  in  the  public  interest,  public 
ri^ts.  The  distinction  between  public  rights,  whidi  the  Attorney-General  ran  and  the 
individual  (absent  special  interest)  cannot  seek  to  enforce,  and  private  rights  is  fundamental 
in  our  law.  To  break  it,  as  the  plaintiff’s  counsel  frankly  invited  us  to  do,  is  not  a  development 

of  die  law,  but  a  destruedoo  of  one  of  its  pillars _ More  than  in  any  other  field  of  public 

ri^ts,  the  decision  to  be  taken  before  embarking  on  a  claim  for  injunctive  relief,  involving 
as  it  does  the  interests  of  the  public  over  a  broad  horizon,  is  a  decision  which  the 
Attorney-General  alone  is  suited  to  make.®^ 

'Thus,  generally  speaking,  there  is  whal  has  been  described  as  *  discretionary  control  of 
the  Attorney  General  over  public  interest  standing.”*^  However,  the  Supreme  Coun  has 
recognized  a  limited  exception  to  this  rule,  according  to  w^iich  a  private  litigant  may  be 
granted  standing  to  challenge  the  validity  of  legislation. 

Of  course,  in  one  sense,  it  is  generally  open  to  a  private  litigant  to  challenge  criminal 
legislation  by  means  of  a  test  case.  By  violating  a  law,  a  litigant  can  arrange  to  mount  a  court 
challenge  to  legislation,  using  that  challenge  as  a  defence  in  a  prosecution.  This  right  is  very 
limited,  particularly  as  the  litigant,  if  imsuccessful,  will  be  convicted  of  a  criminal  offence. 
More  interesting  from  the  perspective  of  the  relationship  between  the  Attorney  General  and 
private  prosecutors  is  the  ability  of  a  private  litigant  directly  to  challenge  a  law. 

The  Supreme  Court  has  recognized  that  there  is  a  role  for  private  citizens  to  play  in  this 
regard.  Normally,  to  challenge  legislation,  a  litigant  must  show  a  special  interest  beyond 
that  of  most  people  to  be  granted  standing.®  However,  due  to  the  decisions  in  Thorson  v. 


82.  [1978]  A.C.  435  (H.L.);  rev’g  (1977]  1  Q.B.  729  (CA.). 

83.  Gouriet,  supra,  note  82  at  482  (H  J..). 

84.  Finite  V.  Canada  (Minister  of  Finance),  supra,  note  81  at  618. 

85.  Seeihid.  n619,wheTeLeDamJ.quoiesBopcev.PaddingtonBoroughCouncil,ll903]  1  Ch.  109  to  the  effect 
that: 

A  plaintiff  can  sue  without  joining  the  Attorney-General  in  two  cases:  first,  where  the 
interference  with  the  public  right  is  such  that  some  f>rivate  right  of  his  is  at  the  same  time 
interfered  with. .  .and.  secondly,  where  no  private  right  is  interfered  with,  but  the  plaintiff,  in 
re^>ect  of  his  public  right,  suffers  special  damage  peculiar  to  himself  from  the  interference  with 
the  public  right. 
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Attorney  General  of  Canada!^  Nova  Scotia  Board  of  Censors  v.  McNeil,^  and  Minister  of 
Justice  of  Canada  v.  Borowsk^  a  slightly  wider  scope  exists. 

The  facts  in  each  of  these  cases  differ,  of  course,  but  all  hold  that  in  some  circumstances 
a  private  litigant  should  be  granted  standing  to  seek  a  declaration  that  particular  legislation 
is  invalid.  In  Borowski,  for  example,  the  cx)urt  was  faced  with  a  challenge  to  the  sections  of 
the  Criminal  Code  that  allowed  abortions  on  the  approval  of  a  hospital  therapeutic  abortion 
committee.  The  court  considered  the  earlier  decisions  in  Thorson  and  McNeil,  as  well  as  the 
possibility  of  the  legislation  in  question  being  challenged  by  any  other  means.  The  court 
pointed  out  that  the  legislation  was  exculpatory,  and  therefore  that  no  one  directly  affected 
by  it  would  have  any  interest  in  challenging  it.  The  court  granted  standing,  laying  down  the 
rule  that 

[T]o  establish  status  as  a  plaintiff  in  a  suit  seeking  a  declaration  that  legislation  is  invalid,  if 
there  is  a  serious  issue  as  to  its  invalidity,  a  person  need  only  to  show  that  he  is  affeaed  by 
it  directly  or  that  he  has  a  genuine  interest  as  a  citizen  in  the  validity  of  the  legislation  and 
that  there  is  no  other  reasonable  and  effective  manner  in  which  the  issue  may  be  brought 
before  the  Court.®^ 

Thus  a  private  prosecutor  can  share  to  a  very  small  extent  in  the  public-interest 
jurisdiction  of  the  Attorney  General.  However,  the  extent  of  this  power  in  the  private  litigant 
should  not  be  exaggerated.  By  implication,  Borowski  suggests  that  if  the  route  of  challenging 
legislation  by  means  of  being  charged  under  it  is  open,  though  that  route  is  less  satisfactory 
from  an  individual’s  point  of  view,  nonetheless  a  declaration  cannot  be  sought. 

In  the  final  analysis,  then,  it  remains  to  the  Attorney  General  to  be  the  primary  guardian 
of  the  public  interest,  as  well  as  supervising  criminal  prosecutions.  The  role  of  private 
prosecutors  is  very  much  subordinate  to  that  of  the  Attorney  General.  By  contrast,  in 
supervising  private  prosecutions,  and  in  determining  what  actions  ought  to  be  brought  in  the 
name  of  the  state,  the  Attorney  General  is  largely  immune  from  review. 

D.  The  Attorney  General  and  the  Courts 

The  Attorney  General  does  not  often  appear  personally  in  court,  and  so  judicial  scrutiny 
is  mote  often  directed  at  the  Attorney  Genael’s  agents,  the  Crown  prosecutors.  However, 
in  certain  circumstances  decisions  of  the  Attorney  General  personally  are  considered  by  the 
court. 


86.  [1975]  1  S.C.R.  138. 

87.  [1976]  2  S.C.R.  265. 

88.  [1981]  2  S.C.R.  575. 

89.  Ibid,  at  598. 
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Decisions  of  tlie  executive  are  reviewable  by  the  courts.’^  In  Uie  caiiexi  of  this  paper, 
the  interesting  question  is  the  extent  to  which  decisions  of  tlie  Artomey  General  in  relation 
to  individual  criminal  cases  —  for  example,  to  stay  charges  —  are  reviewable. 

In  Campbell  v.  Attorney-General  of  Ontario^^  the  Ontario  Court  of  Appeal  held  tliat 
the  courts  would  not  interfere  with  an  Attorney  General’s  decision  to  stay  proceedings  absent 
“flagrant  impropriety’ ’.The  court  upheld  the  decision  of  the  trial  judge,  who  had  examined 
the  reasons  offered  by  the  Attorney  General’s  agent,  and  found  them  not  to  constitute  flagrant 
impropriety. 

In  a  similar  case  in  Quebec,  the  judge  at  trial  held  that  the  Attorney  General’s  decision 
could  be  overturned  by  the  court  if  the  AttomeyGeneral’s  reasons  for  staying  the  prosecution 
were  not  sufficient  to  “justify"  the  action.®  The  Quebec  Court  of  Appeal  overturned  this 
decision,  adopting  reasons  similar  to  those  in  Campbell  v.  Attorney-General  of  Ontario?^ 
However,  they  also  rejected  the  contention  that  the  court  could  not  review  an  exercise  of  the 
Attorney  General’s  discretion  at  all,  holding  that  a  stay  could  be  set  aside  if  the  Attorney 
Gerteral  were  shown  to  have  acted  with  bias  or  had  abused  the  law.*^ 

Other  decisions  of  an  Attorney  General  may  come  under  review.  A  duty  of  fairness  in 
the  exercise  of  statutory  and  discretionary  power  has  recently  been  affirmed  in  Canadian 
law.®  This  duty  allows  for  some  judicial  supervision  of  executive  decisions;  for  example, 
it  has  been  held  to  apply  to  the  Minister  of  Justice  when  exercising  a  discretion  under  an 
extradition  treaty  to  insist  on  assurances  from  the  demanding  siate  tliat  no  death  sentence 
will  be  carried  out,®  or  vdien  considering  an  application  for  mercy  under  section  690  of  the 
Criminal  CodeT 

’This  is  not  to  say  that  every  administrative  decision  is  reviewable.  It  is  doubtful,  for 
example,  that  a  decision  to  lay  a  charge  would  be,  or  should  be,  reviewable  by  the  courts. 


90.  Operation  Dismantle  Inc.  v.R.,  [1985]  1  S.C.R.  441. 

91.  (1987)  35  C.C.C.  (3d)  480  (Ont.  CA.);  affg  (1987)  31  C.C.C  (3d)  289  (Ont.  H.C.).  The  case  concerned  a 
stay  entered  by  die  Attorney  General  of  a  privately  commenced  prosecution  against  the  Morgen  taler  abortion 
clinic.  The  Attorney  General  stayed  the  prosecution,  since  the  issue  was  stiU  pending  before  the  Supreme 
Court  of  Canada. 

92.  Chartrand  V.  (Quebec)  Minister  of  Justice  (1986),  55  CJR.lidi  97  (Que.S.C.). 

93.  Attorney  General  of  Quebec  \.Chartrand;Machabee\.Chartrand  (1987),  59C.R.  (3d)  388  (QueC.A.).See 
also  Re  Osioyty  and  R.,  supra,  note  71.  which  requires  proof  of  ‘‘flagrant  impropriety”  as  the  standard  lor 
interference  with  a  decision  by  the  Attorney  General  to  stay  charges. 

94.  Attorney  General  of  Quebec  v.  Chartrand;  Machabee  v.  Chartrand:,  supra,  note  93  at  390  and  393. 

95.  Nicholsony.  Haldimand-Norfolk  Regional  Board  of  Commissioners  of  Police,  [1979]  1  S.C.R.  311. 

96.  Kindlerv.  Canada  (Minister  of  Justice),  [1987]  2  F.C.  145  (T.D.).  Rouleau  J.  accepted  that  the  minister  had 
a  duty  to  aa  fairly  when  exercising  his  discretion  under  Article  6  of  the  Extradition  Treaty  between  Canada 
and  the  United  States  of  America. 

97.  Wilson  v.  Minister  of  Justice,  [1985]  1  F.C.  586  (AD.). 
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Tliat  decision  undeniably  affects  an  accused,  but  only  by  setting  into  motion  a  system  u  Inch 
is  itself  equipped  witJi  protections  for  the  rights  of  the  accused.’® 

The  decision  to  proceed  with  a  charge  may  come  before  a  court,  however,  not  in  the 
form  of  a  judicial  review  of  that  decision,  but  in  the  context  of  an  action  for  malicious 
prosecution  against  the  Attorney  General  or  a  Crown  prosecutor.  Whether  such  an  action  is 
possible  has  recently  been  considered  by  the  Supreme  Court  of  Canada  in  the  Nelles 
decision;  until  that  decision,  the  Attorney  General  and  Crown  prosecutors  enjoyed  absolute 
immunity  from  prosecution  in  some  provinces.  The  Supreme  Court  has  now  made  it  clear 
that  the  Attorney  General  does  not  enjoy  such  an  immunity.” 

The  policy  argtiments  in  favour  of  immimity,  which  had  been  adopted  by  the  Ontario 
Court  of  Appeal,  were  considered  by  Mr,  Justice  Lamer  in  his  decision.  He  noted  that  the 
immunity  was  intended  to  encourage  confidence  in  the  impartiality  of  prosecutors  and  the 
Attorney  General,  and  tliat  the  tlireat  of  p>ersonal  liability  could  have  a  “chilling  effect"  on 
the  prosecutor’s  exercise  of  discretion.  Allowing  civil  suits,  it  had  been  argued,  would  create 
a  flood  of  litigation  distracting  prosecutors  from  their  regular  duties. 

'The  Supreme  Court  rejected  these  considerations,  fnrst,  Mr.  Justice  Lamer  suggested 
that  public  confidence  in  the  justice  system  actually  suffered  from  prosecutors  enjoying 
freedom  from  civil  liability,  even  in  tlie  face  of  abuse  of  power  through  a  malicious 
prosecution.  Further,  he  noted  that  an  action  for  malicious  prosecution  was  not  simply  a 
matter  of  second-guessing  the  judgment  of  a  prosecutor;  ratlier, '  'a  plaintiff  bringing  a  claim 
for  malicious  prosecution  has  no  easy  task’’,‘°®  and  what  needed  to  be  proved  was 
‘  ‘deliberate  and  malicious  use  of  the  office  for  ends  that  are  improper  and  inconsistent  with 
the  traditional  prosecutorial  fund  ion.  Given  this,  he  suggested  that  the  “chilling  effect” 
was  not  likely  to  appear. 

[Ajmple  mechanisms  exist  within  the  system  to  ensure  that  frivolous  claims  are  not  brought. 

In  fact,  the  difficulty  in  proving  a  claim  for  malicious  prosecution  itself  acts  as  a  deterrent. 

He  noted  that  in  Quebec,  where  the  Attorney  General  and  prosecutors  have  been  liable  to 
civil  prosecution  since  1966,  there  has  been  no  flood  of  claims. 

Further,  Mr.  Justice  Lamer  noted  tliat  preventing  civil  actions  against  the  Attorney 
General  and  prosecutors  might  also  act  to  prevent  C/mrter remedies  under  subsection  24(1). 
An  individual  who  has  been  maliciously  prosecuted  has  suffered  a  deprivation  of  Uberty  and 


98.  Thb  example  b  simibr  to  the  comparison  made  by  Wilson  J.  in  Operation  Dismantle  Inc.  v.  R. ,  supra,  note 
90,  c.g.,  where  she  contrasts  the  clearly  unacceptable  practice  of  “press  gangs”  with  conscription  for  military 
service  carried  out  in  accordance  with  appropriate  enabling  legblation. 

99.  NeUes  v.  Ontario,  (1989)  2  S.C.R.  170. 

100.  Ibid,  at  194. 

101.  Ibid,  at  196-197. 

102.  Ibid,  at  197. 
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security  of  the  person  not  in  accordance  with  the  principles  of  fundanienial  justice. 
Subsection  24(1)  of  the  Charter  should  guarantee  that  person  access  to  a  court  of  competent 
jurisdiction  to  seek  a  remedy;  immunity  from  civil  liability  would  prevent  that  access.  He 
noted  this  argument  to  be  “a  compelling  underlying  reason  for  finding  that  the  common  law 
itself  does  not  mandate  absolute  immunity.”'®^ 

At  a  minimum,  it  would  seem  that  the  Attorney  General’s  powers  must  be  used  in  way 
that  is  consistent  with  the  Charter.  However,  it  has  been  held  that  a  stay  of  proceedings  does 
not  infringe  the  complainant’s  Charter  rights,’®^  and  that  an  accused  has  no  constitutional 
right  to  a  preliminary  inquiry.*®*  The  extent  to  which  the  Attorney  General  is  subject  to 
review  diort  of  “flagrant  impropriety”,  therefore,  is  as  yet  unclear. 

More  frequently  than  they  review  decisions  of  the  Attaney  General,  courts  review  and 
to  a  certain  extent  supervise  the  actions  of  the  Attorney  General’s  agent,  the  Crown 
prosecutor.  The  Crown  prosecutor  occupies  a  unique  position  in  the  Anglo-Canadian 
tradition  wfaidi  has  sometimes  been  described  as  a  quasi-judicial  office.*®*  Perhaps  the  best 
known  expression  of  this  concept  cewnes  from  Mr.  Justice  Rand; 

It  cannot  be  over-emphasized  that  the  purpose  of  a  criminal  prosecution  is  not  to  obtain  a 
conviction,  it  is  to  lay  before  a  jury  what  the  Crown  considers  to  be  credible  evidence  relevant 
to  what  is  alleged  to  be  a  crime.  Counsel  have  a  duty  to  see  that  all  available  legal  proof  of 
the  facts  is  presented:  it  should  be  done  firmly  and  pressed  to  its  legitimate  strength  but  it 
must  also  be  done  fairly.  The  role  of  prosecutor  excludes  any  ixmon  <rf  winning  or  losing:  his 
function  is  a  matter  of  public  duty  than  which  in  civil  life  there  can  be  none  charged  with 
greater  personal  responsibility.  It  is  to  be  efficiently  performed  with  an  ingrained  sense  of 
die  dignity,  the  seriousness  and  the  justness  of  judidd  proceedings.*®^ 

Although  trial  and  appellate  courts  exercise  considerable  powers  to  guard  against 
prosecutorial  misconduct  in  the  court,  as  in  the  presentation  of  the  Crown’s  case, 
cross-examination  of  witnesses,  particularly  the  accused,*®*  disclosure  to  defence,*®®  and  in 
closing  address,**®  the  courts  have  recognized  only  a  limited  role  in  supervising  the  exercise 


103.  Ibid,  at  196.  Although  Mr.  Justice  Lamer  was  writing  for  the  major^,  only  two  others  of  the  six  justices 
rendering  the  decision  concurred  with  him  on  this  point. 

104.  Campbell  y.  Attorney  General  of  Ontario,  supra, 

105.  See  Re  R  and  Arviv  (1985),  19  C.C.C.  (3d}  395  (OnL  CA.),  and  discussion  of  this  point  below  at  89,  in 
“Preferred  Indictments”. 

106.  See  e.g..  Re  Forrester  and R  (1976).  33  C.C.C.  (2d)  221  (Alta.  S.C.T.D.)  at  227. 

107.  Boucher  \.R,  [1955]  S.C.R.  16  at  ^3-24. 

108.  R  V.  Logiacco  (1984),  11  C.C.C.(3d)  374  at  383  (One  CA.),  per  Cory  J.A.: 

For  a  Crown  prosecutor  to  deliberately  persist  in  seeking  answers  to  such  irrelevant  questions 
will  very  often  lead  to  such  a  manifest  appearance  of  unfairness  that  a  new  trial  will  be  the 
inevitable  result. 

109.  R  V.  Savion  and  Mizrahi  (1980).  52  C.C.C.  (2d)  276  (Ont.  C  A.). 

110.  R  V.  Theakston  (1980).  53  C.C.C.  (2d)  554  (Ont.  CA.). 
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of  prosecutorial  authority  outside  the  courtroom.  This  can  be  easily  understood  in  view  of 
the  perceived  need  for  independence  of  both  the  judiciary  and  the  prosecutor. 

The  Commission’s  Working  Paper  on  Control  of  the  Process''^  discussed  the  distinction 
between  the  roles  of  the  Crown  and  the  judiciary.  We  suggested  there  that  the  division  of 
power  between  the  two  should  rest  on  a  distinction  between  political  and  non-political 
aspects  of  the  administration  of  justice.  In  that  context,  we  considered  an  aspect  ‘  ‘political” 
if 


[I]l  involves  a  decision  whether  or  not  to  enforce  a  particular  law;  it  involves  the  question 
of  allocation  of  resources  in  terms  of  money,  facilities  and  personnel;  it  is  an  issue  amenable 
to  solution  according  to  public  opinion  of  a  particular  time  and  place;  it  is  one  that  subjects 
the  decision-maker  to  diese  js’essiB’es  of  public  opinion  and  to  the  possibility  of  a  sanction, 
such  as  accountability  to  the  legislature  or  the  electorate,  or  dismissal  from  office.* 

As  a  geriCTal  rule,  it  can  be  stated  that  the  courts  will  not  intervene  in  the  exercise  of 
prosecutorial  authority  either  in  or  out  of  the  court  unless  there  has  been  an  abuse  of  that 
authority.  This  may  ^  manifested  as  an  abuse  of  poww,  breach  of  duty,  unfairness  or 
injustice  to  the  accused,  possible  miscarriage  of  justice,  or  conduct  that  brings  the 
administration  of  justice  into  disrepute.  Thus  in  rare  circumstances  a  trial  judge  will  require 
a  prosecutor  to  make  additional  disclosure  to  the  accused  or  direct  that  certain  wimesses  be 
c^ed."’  A  trial  court  may  intervene  to  prevent  admission  of  prejudicial  evidence,  or  abusive 
cross-examination  of  an  accused.  Appellate  courts  have  quashed  convictions  where  the  trial 
is  tainted  by  impropCT  prosecutorial  tactics  such  as  appeal  to  prejudice  through  an  improper 
jury  address.”* 

The  ability  to  try  the  accused  repeatedly  is  confined  by  legal  doctrines  of  double 
jeopardy.*”  The  most  difficult  area  to  quantify,  however,  is  embraced  by  the  doctrine  of 
abuse  of  process.  In  diis  area  there  are  no  hard  rules  nor  easily  recognized  principles.  As 
well,  several  elements  of  the  prosecutorial  and  judicial  function  make  judicial  control  over 
prosecutions  difficult  to  reconcile.  In  the  first  place  the  independence  of  the  Attorney 
.  General  militates  against  accountability  to  any  other  branch  of  govenunent  Secondly,  the 
traditional  function  of  the  judiciary  is  to  determine  the  guilt  or  irmocence  of  the  accused 
based  on  the  evidence  presented.  The  judiciary  seem  ill-equipped  to  determme  what  cases 
ought  to  be  brought  before  the  courts  and  it  might  be  thought  impropa  for  them  to  be 
involved  in  this  aspect  of  the  prosecutorial  function.  As  Viscount  Dilhome  said  in  Director 
of  Public  Prosecutions  y.Humphryy. 


111.  LRC, Crimina/ProcftiwcCoiUro/ <?///:« /’roc«f,  Working  Paper  15  (Ottawa: Informition  Canada,  1975). 

112.  Ibid.»i33. 

1 13.  Sec  <.g,  R.  v.  Gudbrandson  (1986),  53  CR.  (3d)  20  (B.C  Ca  CT),  overturned  on  arKXber  point,  (1987)  61 
CR.  (3d)  80  (B.CCA.). 

114.  PiMwiv.R.,  [1971]  S.CJl.  738. 

115.  R.  v.  B.  (1986),  29  C.CC  (3d)  365  (Ont.  CA.).  The  Commission’*  forthcoming  Working  Paper  Double 
Jeopardy,  Pleas  and  Verdicts  discusses  the  doctrine  of  double  jeopardy  more  fuUy. 
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A  judge  must  keep  out  of  the  arena.  He  should  not  have  or  appear  to  have  any  responsibility 
for  the  institution  of  a  prosecution.  Tlie  functions  of  prosecutors  and  of  judges  must  not  be 
blurred.  If  a  judge  has  power  to  decline  to  hear  a  case  because  he  does  not  think  it  should  be 
brou^t,  then  it  soon  may  be  thought  that  the  cases  he  allows  to  proceed  are  cases  brought 
with  his  conseit  or  approval.* 

This  statement  might  be  criticized  as  somewhat  simplistic;  the  fact  that  a  court  feels  it 
necessary  to  intervene  to  prevent  an  abuse  of  its  process  in  one  case  does  not  mean  that  the 
judicial  and  prosecutorial  functions  will  become  hopelessly  blurred  in  all  cases.  Nevertheless 
the  cautionary  note  registered  by  Viscount  Dilhome  does  emphasize  that  the  court’s  role  in 
supervision  of  the  prosecutorial  function,  through  the  abuse-of-process  doctrine,  can  only 
legitimately  flow  out  of  the  court’s  need  to  preserve  the  integrity  of  its  process.  The  courts 
cannot  be  expected  to  undertake  a  more  general  supervision  of  the  prosecutorial  function 
under  the  rubric  of  abuse  of  process.  Clearly  the  judiciary  cannot  be  expect^  to  exercise  a 
discretion  based  only  on  a  vague  notion  of  unfairness,  but  likewise  cannot  abdicate  their 
“responsibility  for  seeing  that  the  process  of  law  is  not  abused.”"’ 

After  considerable  uncertainty  in  the  Supreme  Court  of  Canada  and  in  the  lower  courts, 
the  Supreme  Court  has  recognized  a  jurisdiction  in  trial  courts  to  stay  proceedings  for  abuse 
of  the  court’s  process.  In  R.  v.Jewitt,  Chief  Justice  Dickson  stated,  for  the  Court: 

Lord  Devlin  has  ejqjressed  the  rationale  supporting  the  existence  of  a  judicial  discretion  to 
enter  a  stay  of  proceedings  to  control  prosecutorial  behaviour  prejudicial  to  accused  persons 
in  Connelly  y.  Director  of  Public  Prosecutions,  [1964]  AC.  12M  (H.L.)  at  p.  1354: 

“Are  the  courts  to  rely  on  the  Executive  to  prefect  tfieir  process  from  abuse?  Have  they 
not  themselves  an  inescapable  duty  to  secure  fair  treatment  for  diose  who  come  or  who 
are  brought  before  them?  To  questions  of  this  sort  there  is  only  one  possible  answer. 

The  courts  cannot  contemplate  for  a  moment  the  transference  to  the  Executive  of  the 
responsibility  for  seeing  diat  the  process  of  law  is  not  abused.” 

I  would  adopt  the  conclusion  of  the  Ontario  Court  of  Appeal  in  /?.  v.  Young,  supra,  and 
affirm  that  [at  p.  31]: 

‘  ‘there  is  a  residual  discredon  in  a  trial  court  judge  to  stay  proceedings  where  compelling 
an  accused  to  stand  trial  would  violate  those  fundamental  prirKiples  of  justice  which 
underlie  the  community’s  sense  of  fair  play  and  deceiKy  and  to  prevent  the  abuse  of  a 
court’s  process  through  oppressive  or  vexatious  proceedings.” 

I  would  also  adopt  the  caveat  added  by  the  Court  in  Young  that  this  is  a  px)wer  which  can  be 
exercised  only  in  the  ‘‘clearest  of  cases.”**® 


116.  I1976]2AllE.R.497at511  (HX.). 

1 17.  Connelly  v.  Director  of  Public  Prosecutions,  [1964]  2  AH  ER.  401  at  442  (HLL.)  per  Lord  Devlin. 

118.  [1985]  2  S.e.R.  128  at  136-137. 
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It  would  serve  no  particular  purpose  to  catalogue  the  various  instances  wliere  courts 
prior  \oJewitt  found  an  abuse  of  process  so  serious  as  to  require  a  slay  of  proceedings  despite 
the  merits  of  the  particular  case.'”  There  are  several  hundred  reported  cases  in  the  past 
twenty  years  which  have  considered  particular  fact  situations  including  the  withdrawal  and 
relaying  of  charges,  entrapment,  and  reneging  on  an  agreement  to  withdraw  charges  in 
exchange  for  co-operation  with  the  authorities.  As  former  Chief  Justice  Laskin  stated  in 
Rourke  v.  The  Queen  after  reviewing  the  exercise  of  the  power  to  stay  proceedings  in  the 
lower  courts: 

I  have  paraded  this  long  list  of  cases  to  show  bow  varied  are  the  fact  situations  in  vhich 
Judges  of  different  levels  and  of  different  Provinces  have  used  abuse  of  process  as  a  way  of 
controlling  prosecution  behaviour  whidi  operates  prejudicially  to  acoised  persons.  I  pass 
no  judgment  on  the  correctness  of  any  of  the  dedskns,  but  thgr  do  indicate  by  their  very 
diversity  the  utility  of  a  general  principle  of  atnise  of  process  which  judges  should  be  able 
to  invoke  in  appropriate  circumstances  to  mark  tiieir  control  of  the  process  of  their  Courts 
aixi  to  require  fair  behaviour  of  the  Crown  towards  accused  persons.*^ 

What  these  cases  do  illustrate,  however,  is  that  in  some  instances  the  prosecutor  does  not 
operate  fairly,  does  proceed  in  circumstances  where  it  is  fundamentally  unjust  to  do  so,  and 
that  courts  are  capable  of  addressing  these  problems. 

In  summary,  then,  the  actions  of  the  Attorney  General  are  reviewable  by  the  courts,  but 
only  in  extreme  or  unusual  circumstances.  “Flagrant  impropriety”  on  the  part  of  the 
Attorney  General  can  attract  a  judicial  remedy.  The  doctrine  of  abuse  of  process  may  apply 
to  provide  judicial  review  of  decisions  either  of  the  Attorney  General  personally,  or  of  Crown 
prosecutors. 

E.  The  Attorney  General  and  the  Police 

At  the  time  of  Confederation  and  for  a  considerable  period  thereafter,  the  federal 
Attorney  General  had  responsibility  for  the  national  police.  Today  at  the  federal  level'^'  and 
in  some  provinces,*^  responsibility  for  the  police  is  given  to  a  minister  other  than  the 
Attorney  General,  usually,  as  at  the  federal  level,  the  Solicitor  General. 


119.  There  are  many  excellent  articles  on  abuse  of  process.  In  additioo  to  the  discusskxj  in  Stenning.  supra,  note 
6  at  329ff..  see  e.g..J.  Olah,  “The  Doctrine  of  Abuse  of  Process:  Alive  and  Well  in  Canada”  (1978)  1  C.R. 
(3d)  341;  Morgan,  supra,  note  40;  P.  Beliveau.  J.  Bellemare,  J.-P.  Lussier,  Traiti  de procidure pinale,  vol. 
1  (MontreaL  Yvon  Blais.  1981)  at  49-51;  C.  Lacerte-Lamoatagne,  “L'abus  de  proc^ure  en  droit  penal” 
(1982)  42  R.  du  B.  69;  J.-C.  Hebert.  “La  Charte  canadienne  et  le  controle  de  la  discretion  ministerielle  du 
Procureur  general  en  droit  criminel”  (1986)  46  R.  du  B.  343. 

120.  [1978]  1  S.CJL  1021  at  1034. 

121.  At  the  federal  ieveL  the  RCMP  are  responsible  to  the  Solicitor  General  For  further  discussion  of  this 
relationship,  see  also:  Stenning,  supra,  note  23  at  65-97  and  A.  Grant.  The  Police:  A  Policy  Paper,  Study 
Paper  prepared  for  the  LRC  (Ottawa:  Supply  and  Services  Canada,  1980)  at  16-20. 

122.  The  provinces  of  Nova  Scotia,  New  Brunswick.  Quebec,  Ontario,  Alberta,  and  British  Columbia  each  have 
a  separate  ministry  responsible  for  the  supervision  of  the  police.  In  (Judjec.  the  minister  is  known  as  the 
Minister  of  Public  Security.  In  each  of  the  other  provinces,  the  minister  is  called  the  Solicitor  General. 
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The  relationship  between  the  police  and  the  Attorney  General  or  other  superv  ising  law 
officer  in  Canada  is  complex.  Under  our  federal  structure,  both  federal  and  provincial 
governments  have  jurisdiction  over  policing,  different  ministers  are  responsible  for  police 
in  different  Jurisdictions,  and  in  addition,  a  number  of  contractual  relationships  concerning 
policing  exist  between  the  federal  government  and  several  provinces.  All  of  this  results  in 
some  lack  of  clarity  concerning  a  relationship  that  is  not  well  understood  or  defined  in  any 
event. 

In  England,  however,  the  classic  statement  of  the  relationship  was  made  by  Lord 
Denning  in  /t  v.  Commissioner  of  Police  of  the  Metropolis,  Ex  parte  Blackburn,  where  he 
stated: 

I  bold  it  to  be  the  duty  of  every  Commissioner  of  Police  of  the  Metropolis,  as  it  is  of  every 
chief  constable,  to  enforce  the  law  of  the  land.  He  must  take  st^  so  to  post  his  men  that 
crimes  may  be  detected;  and  that  honest  citizens  may  go  about  their  affairs  in  peace.  He  must 
de;ide  wh«her  or  no  suspected  persons  are  to  be  prosecuted;  and,  if  n^ed  be,  bring  the 
prosecution  or  see  that  it  is  brou^L  But  in  all  these  things  he  is  not  the  servant  of  anyone, 
save  of  the  law  itself.  No  Minister  of  the  Crown  can  tell  him  that  he  must,  or  must  not,  keep 
observation  on  this  place  or  that;  or  that  he  must,  or  must  not,  prosecute  this  man  or  that  one. 

Nor  can  any  police  authority  tell  him  so.  The  responsibility  for  law  enforcement  lies  on  him. 

He  is  answerable  to  the  law  and  to  the  law  alone.^^ 

In  Canada,  cases  discussing  the  independence  of  the  police  date  back  100  years. These 
cases  primarily  concerned  vicarious  liability  of  various  levels  of  government  for  the  acts  of 
the  police,  finding  that  such  liability,  did  not  exist.  It  has  been  suggested  that  tliese  cases 
show  that: 

The  basis  for  this  rxxi-liability  is  the  status  of  a  constable  as  a  “peace  officer”  when 
performing  his  public  duties  with  respect  to  the  enforcement  of  the  law  and  the  preservation 
of  the  peace.  When  performing  such  duties,  the  constable  acts  not  as  the  servant  or  agent  of 
die  municipality,  board  or  government  that  appoints  him,  but  as  a  public  officer  whose  duties 
are  owed  to  the  public  at  large. 

In  a  recent  Ontario  case.  Crown  counsel  in  remarks  to  tlie  court  discussed  the 
relationship  between  the  Attorney  General  and  the  police,  attributing  the  position  the  Crown 
was  taking  to  the  Attorney  General  of  Ontario.  Counsel  stated  that: 


123.  [1968]  2  Q.B.  1 18  at  136  (C.A.).  While  holding  that  the  police  were  free  of  direcdoo  from  the  executive,  and 
had  a  largely  unfettered  discretion.  Lord  Denning  did  hold  that  the  courts  could  interfere  with  some  police 
policy  decisions. 

124.  Wishart  v.  City  of  Brandon  (1887),  4  Man.  R.  453  (CA.);  Rousseau  v.  La  Corporation  de  Levis  (1888),  14 
QJ..R.  376  (S.C.).  See  Stenning,  supra,  note  23  at  101-109  regarding  these  and  other  early  cases. 

125.  Stenning.supn3,  note  23  at  109.  Stenning  also  notes  that  notes  that  the  subsequent  case  of  Chartier  v.  Attorney 
General  of  Quebec,  [1979]  2  S.C.R.  474  reaches  a  contrary  conclusion  on  liability,  but  points  out  that  liability 
on  this  ground  was  not  contested  in  the  case. 
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Constitutional  authority  in  this  country,  and  the  United  Kingdom,  makes  it  plain  that  the 
decision  to  investigate  alleged  offences  and  to  lay  charges  is  \he  constitutional responsibilit}’ 
of  the  police.  The  Crown  Law  Office  must  determine  how  and  when  to  proceed  with  the 
charges  once  they  are  laid. 

A  similar  position  has  been  stated  by  former  Prime  Minister  Trudeau.  In  1977,  in 
discussing  the  relationsliip  between  the  Solicitor  General  and  the  RCMP,  the  Prime  Minister 
stated  that  the  government  was  guided  by  the  principle 

[T]hat  the  particular  minister  of  tiie  day  should  not  have  a  right  to  know  what  the  police  are 
doing  constantly  in  their  investigative  practices,  what  they  are  looking  at,  and  what  they  are 
looking  for,  and  die  way  in  which  they  are  doing  iL*^ 

These  authorities  suggest  that  police  in  Canada  enjoy  a  position  similar  to  that  described 
by  Lord  Denning  in  Blackburn.  However,  there  are  some  indications  otherwise. 

The  police  in  Canada  today  are  governed  by  statute.  At  the  federal  level  and  in  each 
province,  legislation  establishes  the  powers  and  duties  of  police  officers.*^  Typically  this 
legislation  makes  the  police  subject  to  direction  from  the  minister  responsible  or  some  other 
body;  for  example,  section  5  of  tlie  Royal  Canadian  Mounted  Police  Act^^  notes  that  the 
Commissioner  of  the  police  shall  have  tlie  control  and  management  of  the  force  ‘  ‘  under  the 
direction  of  the  Minister”.  Since  the  powers  and  status  the  police  are  defined  by  statute 
in  Canada,  this  might  be  taken  to  indicate  that  the  minister  responsible  can  instruct  the  police 
to  observe  or  investigate  particular  matters. 

Further,  Xb/e  Blackburn  decision  has  been  discussed  in  Canadian  cases,  most  notably  in 
Bisaillon  v.  Keable}^  In  that  case,  the  Quebec  Court  of  Appeal  distinguished  Blackburn  on 
the  facts  from  the  situation  in  Quebec.  Mr.  Justice  Turgeon  noted  that  the  police  in  England 
enjoy  great  autonomy;  in  Quebec,  tliey  were  under  the  supervision  of  the  Minister  of  Justice 


126.  The  remaiks  of  Crown  counsel  are  set  out  in  Campbell  v.  Attorney  General  of  Ontario,  supra,  note  9 1  at  292; 

emphasis  added.  The  case  involved  the  decision  to  stay  proceedings  oo  abortion  charges  against  Dr.  Henry 
Mcrgentaler  while  the  Supreme  Court  of  Canada  appeal  in  a  previous  prosecution  couceming  the  same  issue 
was  still  pending.  It  is  not  clear,  as  will  be  discussed  shortly,  that  it  is  correct  to  describe  the  responsibility  of 
the  police  as  a  constitutional  one.  ^  ' 

127.  Quoted  in  Edwards.  Ministerial  Responsibility,  supra,  note  48  at  94.  Edwards  is  critical  of  this  position, 
holding  at  96  that  “it  treats  knowledge  and  information  as  to  police  methods,  police  practices,  even  police 
targets,  as  necessarily  synonjmous  with  improper  interference  with  the  day  to  day  operations  of  a  force.” 
However,  Edwards  does  agree  with  the  principle  of  non-interference  in  police  dedsion-making. 

128.  Royal  Canadian  Mounted  Police  Act,  R.S.C.  1985,  c.  R-IO;  The  Constabulary  Act  (now  The  Royal 
NeMfoundland  Constabulary  Act),  R5.N.  1970,  c.  58:  Police  Act,  R.S.NS.  1989,  c.  348:  Police  Act,  S.N.B. 
1977,  c.  ?-92:PoliceAct.  R.S.P.E.L  1988,  c.  P-11;  Police  Act,  R.S.Q.  1977,  c.  V-\3:Police  Act.  R.S.0. 1980, 
c,  381;  The  Provincial  Police  Act,  R.S.M.  1987,  c.  P150;  PoUce  Act,  R.S.S.  1978,  c.  P-15;  Police  Act.  S.A. 
1988,  c  P-12.01;  Po/ice  Act,  R.S.B.C.  1979.  c.  331. 

129.  Supra,  note  128. 

130.  (1980),  17  C.R.  (3d)  193  (Que.  C.A.). 
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(tliey  are  now  under  the  Minister  of  Public  Security),  who  has  responsibility  for  all  aspects 
of  the  administration  of  justice  iti  tlie  province.  Turgeon  J.  also  suggested  that  su-icicr 
prosecutorial  control  in  Quebec  meant  that  the  decision  whether  to  lay  charges  in  iliai 
province  lay  with  the  prosecutor’s  office  rather  tliaii  with  the  police.  As  a  result,  he  held  that 
Blackburn  was  not  applicable  in  Quebec. 

Stenning  has  been  critical  of  tlie  reasoning  in  this  decision,*^*  which  appears  not  to  have 
been  followed  in  other  provinces.  The  Bisaillon  decision  has  been  overturned  by  the 
Supreme  Court  of  Canada,  but  on  other  grounds;  the  Supreme  Court  declined  to  address 
th€^  particular  issues,  holding  that  they  were  not  essential  to  the  decision.*^ 

Blackburn  was  also  considered  in  Wool  v.  The  Queen^^^  though  that  case  considered  a 
different  aspect  oi  Blackburn.  In  Wool,  a  staff  sergeant  in  the  RCMP  sought  to  enjoin  his 
Commanding  Officer  from  preventing  him  from  cont  inuing  an  investigation  against  a  former 
Minister  of  Justice  of  the  Yukon.  In  refusing  to  grant  the  injunction,  the  court  held  that  the 
Commanding  Officer’s  duty  to  investigate  was  owed  to  “the  Crown,  or  the  public  at 
large’’.*^  At  the  same  time,  the  court  noted  that,  due  to  section  18  of  the  Royal  Canadian 
Mounted  Police  Act,  “whereas  the  plaintiff  has  a  right  to  lay  an  information,  that  right  is 
not  absolute,  but  subject  to  the  orders  of  the  Commissioner.’’*^* 

On  the  one  hand,  then.  Wool  agrees  with  Blackburn  that  the  duty  of  a  police  officer  to 
investigate  is  owed  to  the  public  at  large,  not  to  the  executive.  However,  the  case  also  affirms 
that  the  rights  of  an  officer  in  this  regard  can  be  limited  by  statute.  Presumably,  therefore, 
the  rights  of  a  police  officer  could  be  made  directly  subject  to  control  of  the  executive  (as, 
at  least  in  the  case  of  the  RCMP,  they  arguably  now  indirectly  are***)  by  a  simple  statutory 
amendment. 

A  further  faettw complicating  control  over  the  police  is  created  by  the  division  of  powers 
in  the  Constitution.  Both  tlie  federal  and  provincial  goverrunents  have  enacted  legislation 
concerning  police  forces  within  their  jurisdiction;  nonetheless,  in  seven  (rf  the  ten  provinces 
policing  is  in  fact  fMovided  on  a  contract  basis  by  the  RCMP.**’  As  a  result,  in  those  provinces 
the  same  police  force  is  potentially  subject  to  direction  from  more  than  one  level  of 
government.  Litigation  has  made  it  clear  tliat  generally  speaking,  the  RCMP  remain  subject 


131.  Stenning.fu^Trti,  note  23  at  124-126. 

132.  Attorn^  General  of  the  Province  of  Quebec  v.  Attorney  General  of  Canada,  (1979)  1  S.C.R.  218. 

133.  (1985-S6)  28Ci.Q.  162  (F.C.T.D.). 

134.  Ibid,  at  166. 

135.  Ibid. 

1 36.  Section  18  of  the/foyc/  Canadian  Mounted  Police  Act,  supra,  note  128,  makes  each  officer,  in  the  performance 
of  duties,  “subjeato  the  orders  of  the  Gxnmissioner”,  uhile  s.  5  of  the  Aa  puts  the  G^mmissioner  “under 
the  direction  of  the  Minister' '. 

1 37.  Ontario,  Quebec,  and  Newfoundland  have  established  separate  police  forces,  though  the  RCMP  also  provide 
police  services  in  Newfoundland. 
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exclusively  to  the  federal  government,  but  tlie  extent  to  which  provincial  governments  might 
have  power  to  direct  the  RCMP  has  not  been  entirely  senled.“® 

Police  officers  are  placed  within  a  bureaucratic  structure,  taking  direction  from  superior 
officers  who,  importantly,  are  responsible  for  their  supervision  and  discipline.'^’  Their 
superiors  in  him  are  located  within  the  hierarchy  of  governmental  authority,  and  are 
ultimately  accountable  to  a  responsible  minister.  The  challenge  within  such  a  system  is  the 
maintenance  of  the  proper  degree  of  independence  consistent  with  the  appropriate  measure 
of  accountability. 


138.  See,  e.g..  Attorn^  General  of  the  Province  of  Quebec  v.  Attorney  General  of  Canada,  supra,  note  132.  which 
decided  that  a  provincial  Board  of  Inquiry  did  not  have  the  jurisdictioa  to  examine  the  administration  and 
management  of  the  RCMP.  In  that  case,  the  inquiry  was  establidied  by  the  province  of  Quebec,  which  is  one 
of  the  provinces  not  served  by  the  RCMP.  In  Attorn^  General  of  Alberta  v.  Putnam,  (1981]  2  S.C.R.  267, 
the  Supreme  Court  considered  whether  the  province  of  Alberta,  which  is  served  by  the  RCMP,  had  the 
jurisdictioa  under  its  awn  Police  Act  to  investigate  and  discipline  RCMP  officers.  The  court  held  that  Alberta 
did  not  have  this  power;  however,  Sterming  in  Legal  Status  of  the  Police,  supra,  note  23  at  76  has  suggested 
that  the  court's  reasoning  leaves  open  the  possibility  that  a  provmce  might  have  the  power  to  investigate  but 
not  discipline  members  of  the  RCMP. 

139.  Wool  V.  R.,  supra,  note  133. 
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CHAPTER  TWO 


% 


The  Need  for  Reform  in  the  Present  Law 


I.  Intrcxluction 

Our  review  of  criminal  procedure  has  stressed  the  need  for  a  principled  approach  to  law 
reform.  The  jninciples  to  be  applied  are  discussed  in  depth  in  Our  Criminal  Procedure}*^ 
The  application  of  those  general  principles  to  the  control  of  prosecutions  is  a  complex  task. 
The  Attorney  General  and,  to  a  lesser  extent,  the  Attorney  General's  counsel  and  agents,  are 
entrusted  with  very  broad  powers,  which  are  subject  to  very  limited  controls.  Yet,  as  one 
judge  has  stated,  we '  ‘cannot  conceive  of  a  system  of  enforcing  the  law  where  some  one  in 
authority  is  not  called  upon  to  decide  Aether  or  not  a  person  should  be  prosecuted  for  an 
alleged  offence.””*  However,  the  need  for  broad  powers  does  not  preclude  restraint,  or  that 
those  who  exercise  the  powers  be  accountable,  that  the  parameters  of  the  pow^  be  clear, 
and  that  they  be  fairly  exercised.  No  one  of  these  principles  should  be  given  invariable 
precedence  over  the  others,  and  they  cannot  be  enforced  so  rigorously  that  the  system 
becomes  hopelessly  inefficient.  The  system  must  also  be  open  to  public  view  and  criticism. 

We  accept  the  general  proposition  that  the  majority  of  daily  decisions  involving  the  use 
of  prosecutorial  discretion  need  not  be  subject  to  judicial  review,  and  that,  to  a  considerable 
extent,  the  preservation  of  the  high  standards  demanded  of  the  Attorney  General  will 
continue  to  dq)end  on  the  personal  integrity  of  the  office  holder.  Ncmetheless  greater  clarity 
in  the  nature  of  the  powers  of  the  Attorney  General  would  be  achieved  if  the  Crown’s 
common-law  powers  were  codified.  The  balancing  of  these  principles  with  the  need  to 
piovide  broad  discretionary  powers  to  the  Attorney  General  is  the  focus  of  many  of  our 
recommendations. 

Although  the  powers  of  the  Attorney  General  are  an  important  starting  point  in  a 
consideration  of  the  office,  the  nature  of  the  office  itself,  and  the  mix  of  responsibilities 
witiiin  it,  are  also  of  significance.  This  area  of  study  has  become  more  important  with  the 
advent  of  the  Charter.  As  head  of  the  prosecution  .staff  for  the  federal  government,  the 


140.  LRC,  Our  Criminal  Procedure,  Working  Paper  32  (Ottawa;  The  Gxnmisaan,  1988). 

141.  R.  V.  Court  of  Sessions  of  the  Peace.  Ex  Parte  Lafleur,  11967]  3  C.C.C  244  at  248  ((Jue.  CJ^),  quoted  with 
approval  in v.R.,  [1971]  S.C.R.  680  at  686. 
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Attorney  General  has  ui  several  important  cases  advocated,  through  counsel,  a  narrow 
interpretation  of  the  rights  of  the  individual  under  the  Charter,  in  an  apparent  attempt  to 
minimize  its  impact  on  law-enforcement  techniques  and  prosecutions.'^^  On  the  other  hand, 
the  Supreme  Court  has  stated  that  the  Charter  should  receive  a  “broad  and  liberal" 
interpretation,'^^  an  approach  the  Attorney  General  should  adopt  when  advising  on 
legislation  in  the  role  of  Minister  of  Justice. 

These  same  tensions  surface  when  the  Attorney  General  considers  the  reform  of 
criminal  law.  Restraint  in  the  intrusion  into  the  lives  of  individuals  must  be  balanced  with 
the  requests  of  police  and  prosecutors  for  *  'tougher,  more  effective  laws’  which  ultimately 
means  giving  those  officials  broader  powers.  We  will  therefore  first  consider  whether  these 
potentially  conflicting  roles  can  best  be  served  by  a  single  ministry,  or  whether  a  different 
division  of  responsibilities  is  desirable. 


n.  The  Structure  of  the  Department  of  Justice  and  the 
Department  of  the  Solicitor  General 

A.  The  Department  of  Justice 

We  have  noted  that  in  Canada,  the  offices  of  Attorney  General  and  Minister  of  Justice 
are  combined  by  statute  in  one  person.  This  fact  is  reflected  in  the  structure  of  the  department, 
and  the  administrative  arrangements  that  are  made  for  control  of  the  criminal  prosecution 
service. 

Below  the  ministerial  level,  the  Department  of  Justice  is  beaded  by  the  Deputy  Minister 
of  Justice,  who  is  by  statute  also  the  Deputy  Attorn^  General.  The  next  most  senicK-  officials 
are  three  Associate  Deputy  Ministers,  responsible  fo"  dvil  law,  for  litigation,  and  for  public 
law.‘^ 


Criminal  prosecutions  are  conducted  by  the  Criminal  Law  Branch.  That  branch  is 
headed  by  an  assistant  deputy  attorney  general  who  reports  to  the  Associate  Deputy  Attorney 
General,  Litigation.  The  Litigation  Sector  also  includes  branches  dealing  with  civil  and  tax 
matters  (each  headed  by  an  assistant  deputy  attorney  general),  and  the  Chid  General 


142.  See,  e,g. ,  R.  v.  HamiU,  [1987]1S.C.R.301, where  the  Attorney  General  argued  in  favour  of  writs  of  assistance, 
or  A  V.  Smith,  supra,  note  69,  where  the  Attorney  General  argued  in  favour  of  a  minimum  seven-year  jail 
term  for  importation  of  narcotics. 

143.  Seeff<ui/erv.ib<U/uim//ic.,(1984]2S.C.R.  145  at  154-155;  tadLaw  Society  of  Upper  Canada\ .  Skapinh^, 
(19841 1  S.C.R.  357  at  365ff. 

144.  Department  of  Justice  Act,  supra,  note  30,  s.  3(2).  The  information  in  this  section  is  drawn  from:  Departmer.t 
of  Justice.  Annual  Report  1988-1989  (Ottawa:  Suf)ply  and  Services  Canada,  1990).  A  flowchan  is  attached 
to  this  paper  as  Appendix  C.  showing  the  organizational  struaure  of  the  Department  of  Justice. 
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Coimsel,  whocxjnducts  complex  litigation  which  requires  counsel  of  particular  seniority  and 
expertise. 

Government  bills  and  amendments  are  prepared  by  the  Legislative  Programming 
Brandi,  wiiidi  is  under  die  supervision  of  the  Associate  Deputy  Minister,  Civil  Law. 
However,  “Criminal  Law  Branch  counsel  are  consulted  on  amendments  to  the  Criminal 
Code,  on  legislative  proposals  pertaining  to  criminal  law,  and  on  the  development  of  criminal 
law  policy  and  programs* 

It  will  be  seen  from  this  arrangement  that  the  ixxisecution  service  does  not  enjoy  any 
particular  structural  independence.  Rather,  it  is  an  integrated  part  of  the  department,  with 
each  more  senior  supervisory  oftide  being  part  of  the  general  bureaucracy.  In  addition,  the 
policy  making  functions  of  Ae  Minister  of  Justice  are  conducted  througii  the  same  ministry 
as  ttie  prosecution  service,  and  indeed  amendments  concerning  criminal  law  are  made  after 
consultation  with  the  prc.secutioo  service. 

It  is  our  suggestion  that  eadi  of  these  situations  —  the  lack  of  independence  of  the 
prosecution  service,  and  the  combining  of  the  functions  of  the  Minister  of  Justice  and  the 
Attorney  General  —  creates  potential  difficulties  for  the  ixnper  administration  of  justice. 
We  shall  consider  each  situation  in  turn. 

1.  Dividing  the  Offices  of  Minister  of  Justice  and  Attorney  General 
(a)  Ovwview 

One  major  source  of  concern  within  the  |HCsent  structure  of  the  Department  of  Justice 
is  the  potential  fw  improper  political  interference  with  the  jxosecutioo  service.  This  problem 
will  be  addressed  below.  However,  other  sources  of  potential  difficulty,  entirely  removed 
fiom  this  issue,  also  exist. 

Generally  speaking,  these  problems  arise  from  the  conflicts  between  the  different  roles 
that  the  combined  Minister  of  Justice  and  Attorney  Gwieral  is  rS^uired  to  fill.  In  essence, 
the  problem  is  this:  the  job  of  Minister  of  Justice  is  primarily  a  neutral  one.  The  Minister  of 
Justice  is  legal  adviser  to  the  Cabinet,  including  certifying  legislation  to  be  in  accordance 
with  the  Charter, has  the  primary  responsibility  for  formulating  the  legal  policy  of  the 
government,  and  is  responsible  for  ^e  court  system  and  the  administration  of  justice.  These 
are  all  tasks  that  require  a  completely  even-handed  approach.  However^  the  same  minister, 
as  the  Attorney  General,  is  in  charge  of  the  prosecution  service.  This  task  cannot,  despite 
the  Crown  prosecutor’s  duty  to  act  fairly,  really  be  described  as  a  neutral  one;  rather,  the 
Crown  prosecutor  is  effectively  a  partisan  participant  in  the  administration  of  justice.  When 
the  same  dq>artment  is  in  charge  of  both  of  these  functions,  therefore,  there  is  inevitably  a 


145.  Department  of  Justice,  supra,  note  144  at  19. 

146.  Department  of  Justice  Act,  supra,  note  30,  a^  amended  by  S.C.  1985,  c.  26,  s.  106. 
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danger,  or  at  the  very  least  a  possible  perception,  that  tasks  which  should  be  carried  out  in 
an  even-handed  manner  will  be  influenced  by  and  tlierefore  favour  the  prosecution. 

Consider,  for  example,  the  task  of  certifying  legislation  to  be  in  accordance  with  the 
Charter.  As  noted  earlier,  the  Supreme  Court  of  Canada  has  made  clear  that  the  Charter  is 
to  receive  a  “broad  and  liberal  interpretation”,*^  and  so  it  is  appropriate  for  the  Minister  of 
Justice  to  take  such  an  approach  in  considering  the  validity  of  legislation.  In  this  role, 
therrfore,  the  Minister  of  Justice  should  be  adopting  an  attitude  that  preserves  and  protects 
individual  rights,  and  ^ould  not  certify  legislation  that  threatens  them. 

The  Attom^  General,  on  the  other  hand,  is  responsible  for  prosecutions,  and  in  that 
role  would  understandably  and  properly  desire  tough  legislation  that  assisted 
law-enforcement  purposes.  Such  legislation  could  readily  pose  a  threat  to  the  individual 
rights  guaranteed  under  the  Charter,  and  so  ^ould  be  particularly  closely  scrutinized  for 
validity  before  being  certified.  However,  when  this  scrutiny  is  conducted  by  the  very  person 
most  interested  in  having  the  legislation  passed,  there  is  room  for  concern  that  the  scrutiny 
may  iK}t  he  as  independent  as  is  desirable.*^ 

By  the  same  token,  the  stance  taken  in  litigation  by  cotmsel  representing  foe  Attotney 
General  is  likely  to  be  in  conflict  with  the  “broad  and  liberal”  approach  required  of  the 
Minister  of  Justice.  Since  the  Charter  is  only  applicable  when  some  degree  of  government 
involvement  exists,*^’  counsel  for  the  Attorney  General  will  normally  be  involved  in  Charter 
challenges,  and  normally  will  be  arguing  against  the  challenge.  Thus,  for  example,  in  Hunter 
v.  Southam  /nc.,*®*  counsel  for  the  Attorney  General  had  argued  to  uphold  the  search  and 
seizure  provisiais  of  the  Combines  Investigations  Act.^^  Subsequently  counsel  for  the 
Attorney  Goieral  have  argued  in  favour  of  tlie  validity  of  writs  of  assistance,*^^  and  of  a 
minimum  seven-year  jail  term  for  the  importation  of  narcotics, provisions  which  the 


147.  See  Hunter  v.  Southam  Inc.,  supra,  note  143,  and  Law  Society  of  Upper  Canada  v.  Skapinker.  supra,  note 
143. 

148.  Consider,  e.g.,  s.  487.2  of  Che  Criminal  Code.  This  subsection,  which  restricts  the  type  of  publicity  that  can 
be  given  to  search  warrants,  was  certified  by  the  Minister  of  Justice.  The  lepslation  has  since  b^  struck 
down  by  tower  courts  in  two  jurisdiaions  as  violating  the  Charter,  see  Canadian  Newspapers  Co.  v. 
AttomQf-General  of  Canada,  (1986),  28  C.C.C.  (3d)  379  (Man.  Q.B.)  and  Canadian  Newspapers  Co.  v. 
A/tom^-General  of  Canada  (1986),  29  C.C.C.  (3d)  109  (Ont.  H.C.).  The  Minister  chose  hot  to  appeal  these 
tower  court  decisions,  but  instead  opted  to  treat  the  legislation  as  inoperative.  This  suggests  that,  after  the 
fact,  the  Department  of  Justice  considered  the  legislation  anew,  agreeing  that  it  violated  th^  Charter.  It  is  not 
clear  why  the  Dq>artmeru  did  not  reach  this  conclusion  before  originally  certifying  the  legislation. 

149.  Section  32  of  the  Charter  stsies  that  it  b  applicable  “to  the  Parliament  and  government  of  Canada”  and  “to 
the  legislature  and  government  of  each  province".  The  exact  limits  of  the  applicability  and  d^ree  of 
government  involvement  necessary  to  call  the  Charter  into  pby  have  not  been  fully  determined:  see,  e.g., 
RWDSUy.DoiphinDeUveryUd.,  11986)  2S.C.R.  573. 

150.  Supra,  note  143. 

151.  R.S.C.  1985.C.C-34. 

152.  R.  v.HamiU,  supra,  note  142. 

153.  R  V.  Smith,  supra,  note  69. 
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Supreme  Court  of  Canada  found  to  violate  the  Charter.  In  practice,  the  motivation  of 
preserving  what  are  seen  to  be  effective  law-enforcement  techniques  frequently  requires 
counsel  for  the  Attorney  General  to  adopt  a  different  attitude  from  that  of  the  Minister  of 
Justice,  and  to  argue  for  a  narrow  and  limited  interpretation  of  the  rights  guaranteed  in  the 
Charter. 

A  different  manifestation  of  this  conflict  is  seen  in  having  the  same  office  responsible 
for  both  the  prosecution  service  and  legal  aid.  A  significant  portion  of  legal-aid  work  consists 
of  d^ending  those  charged  with  crimes.^  Thus,  to  a  large  extent,  the  same  law  officer  is 
ultimately  responsible  for  both  pfX)secutioa  and  defence.  In  deciding  on  the  allocation  of 
funds  or  other  stqjport  services  between  these  two  services,  then,  the  Attorney  General  faces 
a  clear  potential  for  conflict. 

Further,  die  same  ininister  who  directs  the  prosecution  arm  of  the  government  not  only 
appoints  the  judges  before  whwn  (>own  counsel  appear,  but  also  negotiates  with  those 
judges  about  questions  sudi  as  their  level  of  remuneration  and  pension  benefits.  At  the  very 
least,  one  must  question  vtdiether  justice  appears  to  be  done  when  the  person  who  selects 
and  pays  judges  is  the  chief  prosecutor. 

Potential  for  conflict  also  exists  when  agents  of  the  Attorney  General  are  required  to 
investigate  or  prosecute  others  within  the  Department  of  Justice,  or  associated  with  it.  For 
example,  in  the  recent  tick^-fixing  scandal  in  the  province  of  Manitoba,  the  police  and  the 
Crown  office,  both  under  the  jurisdiction  of  the  provincial  Attorney  General,  investigated 
and  prosecuted  a  number  of  persons,  including  two  Provinaal  Court  judges  and  one 
magistrate  —  all  three  of  whom  were  part  of  a  court  system  also  administered  through  the 
Attorney  General’s  department.  As  former  Manitoba  Chief  Justice  Dewar  remarked  in  his 
review  of  the  handling  of  the  scandal: 

The  CruninalJustice  Division  of  the  Department  of  the  Attorney-General  (the  Crown  Office) 
was  not  the  appropriate  instrument  for  exercising  Crown  prosecutorial  independence  when 
the  integrity  of  a  court  system,  organized  and  administered  by  that  Department,  is  in  question. 

In  the  circumstances,  given  the  present  organization  of  the  Department,  Crown  office 
officials  and  prosecutors  cannot  be  viewed  as  independent  This  ticket-fixing  affair 
demonstrates  a  point  at  which  internal  conflict  arises  and  independence  of  die  prosecutorial 
role  breaks  down.^^^ 

Quite  apart  from  the  question  of  investigating  those  employed  by  the  sarhe  department, 
the  Dewar  Report  shows  instances  of  other  potential  conflicts  that  we  have  noted  arising 
from  having  the  prosecution  s«vice  tied  too  closely  to  the  rest  of  the  Attorney  General’s 
department.  For  example,  correspondence  quoted  in  the  report  shows  a  cxmcem  on  the  part 
of  the  Director  of  Criminal  Prosecutions  over  a  possible  conflict  in  his  roles.  On  the  one 
hand,  he  was  negotiating  a  plea  bargain  with  counsel  for  one  of  the  Provincial  Court  judges. 


154.  The  report  of  the  National  Task  Force  on  the  Administration  of  Justice.  Legal  Aid  Services  in  Canada  1977-78 
[s.  Ll:  The  Task  Force,  1979)  at  7-8  noted  that  in  1977-78. 42%  of  legal-aid  cases  were  criminal  maaers,  and 
that  the  federal  government  fwid  48%  of  the  cost  of  criminal-related  expenditures. 

155.  Dewar  Review,  supra,  note  3  at  64. 
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On  the  otlier  hand,  through  his  involvement  in  the  Department  of  Justice,  he  was  involved 
in  discussions  that  determined  whether  that  same  judge  would  be  eligible  for  particular 
(jension  benefits.  As  Mr.  Justice  Dewar  notes: 

Pure  expediency  influenced  the  Crown  to  participate  in  the  plea  bargains,  and  to  employ  as 
bargaining  leverage  an  ability  to  arrange  an  enhanced  pension  benefit  in  one  case  and 
continued  employment  in  the  other,  both  being  arrangements  made  by  or  through  the 
intervention  of  senior  ofHcials  in  the  Department  of  the  Attorney-General,  contacted  by 
solicitors  for  the  accused.  Crown  counsel  in  both  cases  recognized  an  ethical  dilemma,  but 
carried  on.  their  iixlependence  compromised.*^ 

Of  course,  no  matter  what  arrangements  are  made,  there  remains  the  possibility  of 
conflict  wiien  the  prosecution  s«vice  is  required  to  investigate  itself.  In  any  case  where  a 
direct  internal  conflict  of  this  sort  arises,  it  would  remain  open  to  the  Attorney  General  oi 
the  Director  to  appoint  outside  coimsel  to  handle  specific  cases,  but  it  is  preferable  to  avoid 
this  type  of  ad  hoc  arrangement  when  possible.  The  greater  the  extent  to  which  the 
prosecution  service  is  isolated  from  the  oUier  aspects  of  the  administration  of  Justice,  r,nd 
indeed  of  the  Attorney  General’s  department,  the  less  likely  this  potential  conflict  becomes. 

The  conflict  can  also  be  looked  at  from  the  other  perspective:  one  could  suggest  that 
the  Attorney  General’s  duty  to  represent  government  departments,  not  just  in  criminal  but 
in  civil  matters,  can  be  compromised  by  the  duty,  as  Minister  of  Justice,  to  consider  issues 
impartially.  A  department  that  wished  to  argue  for  a  broad  construction  of  its  statutory 
powers  to  conduct  seardies  and  effect  seizures,  for  example,  might  not  feel  adequately 
represented  by  counsel  who  also  has  a  duty  to  advocate  the  least  governmental  interference 
with  personal  liberty  that  is  consistent  with  the  protection  of  society.*^ 

Indeed,  asituation  similar  to  this  zroscmReBlaineyand  Ontario  Hockey  Association}^^ 
The  plaintiff,  a  twelve-year-old  girl,  was  suing  the  Ontario  Hockey  Association,  after  the 
Ontario  Human  Rights  Commission  had  held  that  its  governing  legislation  allowed  the 
particular  form  of  discrimination  of  which  she  complained,  thus  preventing  it  from 
entertaining  her  axnplaint.  The  Human  Rights  Commission  was  also  named  in  the  action. 
In  the  Court  of  Appeal,  Mr.  Justice  Finlayson  in  dissent  noted  the  difficulty  faced  by  counsel 
for  the  Commission  she  was  apparently  representing  only  the  Commission,  not  the  Attorney 
General,  thou^  Finlayson  J.  noted  that  the  Attorney  General  would  have  been  the 
appropriate  person  to  have  instructed  counsel.  In  addition,  although  the  Commission  had 
relied  upon  its  governing  legislation  to  refuse  the  plaintiff’s  complaint,  counsel  for  the 
Commission  agreed  that  the  Attorney  General  had  publicly  stated  that  the  governing 
legislation  in  question  ought  to  be  changed,  and  indeed  argued  in  the  case  that  the  legislation 
was  unconstitutional.  Counsel  representing  the  government  was  therefore  placed  in  the 


156.  Ibid,  at  65. 

157.  In  tfiis  regard,  note  the  comments  of  Ian  Scott,  to  the  effect  that  an  Attorney  General  might  feel  conpelled  to 
take  a  fellow  minister  to  court  to  prevent  an  unconstitutional  course  of  action,  discussed  above  at  1 0. 

158.  (1986)54  0.R.(2d)513(CA.). 
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actions  of  the  commission,  based  on  limitations  in  the  law,  but  at  the  same  time  for  policy 

•  •  •  159  ^ 

reasons  being  opposed  to  those  limitations. 

There  have  been  recognized  instances  in  which  a  conflict  has  been  noted  between  the 
policy  and  litigation  functions  of  the  Department  of  Justice.  For  example,  the  Canadian 
Human  Rights  Commission  is  under  the  auspices  of  the  Minister  of  Justice,  reporting  to 
Parliament  through  that  law  officer.  On  more  than  one  occasion,  it  has  been  obsen-ed  that 
this  arrangement  creates  a  potaitial  conflict: 

The  Minister  of  Justice  is  also  the  Attorney  General  of  Canada  and.  as  such  acts  for 
government  apndes  and  dqiartments  in  any  iitigatioo  conceming  hem.  including  litigatioo 
in  whid)  they  take  an  adversarial  positioo  vis-i-vis  the  Canadian  Human  Rights 
Commission.^ 

Despite  sev^l  intonal  requests  and  external  recommendations,  this  arrangement  has  not 
been  dianged.“‘  , 

Similarly,  arrangements  concerning  the  Court  Challenges  Program,  established  to  fund 
private  challenges  to  legisladoo  under  the  Charter,  has  been  criticized: 

The  Court  Challenges  Program  was  an  important  initiative.  It  heh>ed  lidgants  obtain  a 
number  of  important  judicial  dedsions  in  the  area  of  language  rights.  However,  it  had  a 
major  weakness.  The  Department  of  Justice  participate  in  detemining  who  receive 
financial  assistance  in  litigeon,  yet  its  own  lawyers  could  be  acting  for  a  government 


159.  In  “Law,  Policy,  and  the  Role  of  he  Attorney  General:  Constancy  and  Change  in  the  1980s”  (1989).  39 
U.TJJ.  109,  Ian  Scott  discusse  his  mvolvement  in  tius  case  as  Attorney  General  He  notes  that  his 
dquitmeot  agree  that  the  aecdon  was  unooostitutioaal.  ae  had  pre{»re  but  not  yet  had  passe  by  the 
legislature  an  amendment 

ScxiO  also  notes  that  the  positioo  his  department  was  able  to  take  in  hat  case  was  made  easier  by  two  factors. 
Hist  he  case  was  a  one.  dealing  wih  a  provincial  statute.  He  not»  at  123-124  that  a  more  difficult 
question  arises  when  a  provindal  Attorney  General  forms  he  ofmuon  hat  a  fedaal  law.  such  as  a  secdoo  of 
he  Criminal  Code,  is  uiuxnstitutionaL  He  notra  hat  he  has '  'not  yet  farmed  a  clear  view  based  on  principle 
about  his  issue”,  but  suggests  hat  "it  is  appropriate  for  a  provincial  attorney  to  pay  a  significant  degree  of 
deference"  to  he  determinatioo  of  he  fed^  Attorney  General  ‘ 

V 

Second,  he  notes  hat  in  he  Cabinet  agreed  wih  his  advice  hat  he  secdon  was  unooosdtutianaL  In 

oher  cases,  he  suggests  at  126,  based  on  consideradons  oher  than  hose  appropriate  to  the'  Attorney  General, 
"(tlhere  is  every  chance  that  an  attorney  general  may  face  he  fact  hat  the  (Talnnet  will  ikx  accept  advice  to 
concede  he  unconsdtudcnality  of  a  dvil  enactment’ 

160.  Canadian  Human  Ri^its  Commission,  Annual  Report  1979  (Ottawa:  Supply  and  Services  Canada,  1980)  at 
15. 

161.  See.  e.g..  he  annual  reports  of  he  Human  Ri^ts  Commissioa  for  1979, 1980  and  1981.  The  commission 
withdrew  the  request  wihout  erplanadon  in  its  1983  report.  However,  two  subsequast  independetu  reviews 
have  also  recommended  hat  he  arrangement  be  dianged;  see  House  of  Commons.  Special  Committee  on 
Participatioa  of  Visible  Minorities  in  Canadian  Society.  Equality  Now!  Report  of  the  Special  CommUtee  on 
Visible  Minorities  in  Canadian  Society  (Ottawa:  Queen's  Printer.  1984)  and  House  of  Commons,  Standing 
Commktee  on  Jusdoe  and  Legal  Affairs,  Equality for  AIL  Report  of the  Parlia  mentary  Committee  on  Equality 
Rights  (Ottawa:  Queen's  Printer,  1985). 


39 


V 


department  involved  in  that  litigation.  This  put  the  Department  in  a  position  of  potential 

conflict.'^ 

Responsibility  for  the  Court  Challenges  Program  has  since  been  handed  over  to  the  Canadian 
Council  for  Social  Development. 

{b)  Recommendations 

The  Commission  has  decided  not  to  make,  at  this  time,  any  recommendations  regarding 
dividing  the  functions  of  Attorney  General  from  those  of  die  Minister  of  Justice,  and  creating 
two  separate  ministries.  It  is  our  opinion  that  a  strong  case  exists  for  doing  so,  but  that  other 
issues,  particulariy  in  the  non-criminal  field,  need  to  be  considered  before  any  final 
arrangement  can  be  proposed. 

One  major  reason  for  splitting  the  d^artment  is  the  potential  prosecutorial  bias  created 
by  having  new  legislation  prepared  ^d  certified  by  the  department  which  conducts 
prosecutions.  Therefore,  if  the  dspartment  were  to  be  split,  we  suggest  that  all  litigation, 
both  civil  and  criminal,  should  be  handled  by  the  Attorney  General.  In  addition,  we  feel  it 
would  likely  be  appropriate  for  the  Attorney  General  to  take  on  the  role  of  legal  adviser  to 
Cabinet  and  government  departments,  at  least  in  the  context  of  advL'^ing  the  government  of 
what  its  obligations  are  tmder  the  existing  law.  This  advisory  role  would  be,  we  feel,  similar 
to  that  between  any  client  and  counsel. 

In  drafting  new  legislation,  advising  on  the  tq^propriate  policy  for  new  laws,  and 
certifying  the  consitutional  validity  of  that  legislation,  however,  in  our  view  the  Minister  of 
Justice  would  be  the  appropriate  person  to  act.  Similarly  the  Minister  of  Justice  would  keep 
responsibility  for  court  administration  and  tbe  administration  of  justice  generally,  since  these 
are  tasks  best  undertaken  ty  a  party  not  required  to  appear  in  those  courts.  Law  reform  is 
also  appropriately  grouped  wi^  these  functions.  Responsibility  for  legal  aid  does  not  fit 
neatly  with  either  ministry,  but  less  potential  conflict  exists  when  it  is  placed  with  the 
Minister  of  Justice. 

We  do  not  make  any  final  recommendations  in  this  regard  for  several  reasons.  First,  we 
acknowledge  that  making  such  a  major  structural  change  in  the  office  of  the  Attorney 
General  will  have  an  effect  on  the  role  the  office-holder  can  and  will  play  in  Cabinet.  Some 
of  our  consultants  have  suggested  that  if  there  are  three  law  officers  in  Cabinet  (Minister  of 
Justice,  Attorney  General,  and  Solicitor  General),  the  influence  of  each,  particularly  the 
fonner  two,  will  be  diminished.  There  is  potential  for  this  to  have  a  detrimental  effect  on  the 
administration  of  justice. 

In  addition,  it  must  be  noted  that  the  Attorney  General/Minister  of  Justice  also  has 
responsibilities  in  the  non-criminal  sphere.  All  legislation,  whether  criminal  or  not,  is 
prepared  throu^  tne  Minister  of  Justice.  All  litigation,  both  civil  and  criminal,  is  conducted 
through  the  Attorney  GeneraL  Although  splitting  the  two  departments  is  desirable  based  on 


162.  Equality  for  All.  supra,  note  161  at  133. 
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criminal  law  considerations,  there  will  be  a  major  impact  on  the  other  public-law  aspects  of 
the  department.  Without  studying  those  issues,  it  would  be  unwise  to  propose  major 
structural  change.  We  anticipate  that  the  Commission  will  return  to  this  issue  and  make 
recommendations  in  this  regard  in  a  later  Working  Paper. 

Finally,  we  feel  that  we  are  able  to  address  the  problems  inherent  in  the  combined  office, 
at  least  partly,  without  proposing  a  division.  We  have  earlier  discussed  the  need  for  the 
Crown  prosecution  service  to  be  insulated  from  potential  political  pressure.*^  For  that 
reason,  in  the  next  section  we  will  propose  the  establishment  of  an  independent  office  of 
Director  of  Public  Prosecutioos  to  haadle  criminal  prosecutions.  By  its  very  nature,  this 
office  will  have  to  be  administratively  sqiarated  from  die  rest  of  the  Department  of  Justice. 
The  main  purpose  oi  this  s^aration,  of  course,  is  to  protect  the  prosecution  service  from 
political  pressure.  Equally,  however,  establidiing  this  office  will  serve  to  create  a  greater 
division  between  the  prosecutorial  and  policy-making  segments  of  the  ministry.  We  expect 
that  this  sqiaration  will  have  a  salutary  effect  on  the  potential  conflicts  we  have  noted. 

2.  An  Independent  Prosecuticxi  Service 

(a)  Overview 

The  holder  of  the  combined  office  of  Minister  of  Justice  and  Attorney  General  is  a 
member  of  Cabinet.  We  have  discussed  earlier  the  principle  that  political  considerations 
should  not  normally  play  a  role  in  prosecutcaial  decisions;  this  principle  could  lead  some  to 
suggest  that  die  Attorney  General  should  not  be  a  member  of  Cabinet  at  alL  As  the  recent 
suggestions  of  interference  made  by  the  former  Attorn^  General  of  British  Columbia  on 
his  resignation  show,  there  is  a  potential  for  improper  interference  with  prosecutorial 
discretion  when  the  head  of  the  prosecution  service  is  actively  involved  in  die  political 
process.  It  is  necessary  to  strike  a  delicate  balance  in  which  the  need  fcK*  political 
independence  on  the  part  of  Crown  counsel  is  r^gnized,  and  yet  accountability  is  not 
sacrificed. 

It  wotdd  be  instructive  in  this  regard  to  consider  the  institutional  arrangements  in  other 
jurisdictions  concerning  the  prosecution  of  offences.  These  jurisdictions  have  also  wrestled 
with  the  problems  of  independence  and  accountability,  reac^g  a  variety  of  solutions.  What 
mi^t  be  considered  the  traditional  model  is  that  of  England  and  Wales.  The  systems 
established  in  the  Republic  of  Ireland  and  the  State  of  Victoria  in  Australia  show  the  extrane 
end  of  structiiral  independence  for  the  prosecution  service,  \riiile  those  of  NewZealand  and 
the  Commonwealth  of  Australia  have  relatively  few,  if  any,  institutional  guarantees  of 
independence.**^ 


163.  See  "The  Attorney  General  and  Parliament”  above  at  8. 

164.  A  summary  of  this  information  in  form  of  a  chart  follows  this  paper  as  Appendix  D. 
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In  addition,  we  shall  also  consider  structural  arrangements  which  have  been  made  in 
Canada  for  offices  that  have  a  similar  need  for  independence  from  government  interference: 
the  Auditor  General,  and  the  Human  Rights  Commission. 

(i)  Institutional  Arrangements  in  Other  Countries’'^ 

(A)  England  and  Wales 

The  institutional  arrangements  of  all  the  various  office-holders  in  Great  Britain 
concerned  with  criminal  matters  are  considered  in  Appendix  A.  Here,  only  the 
responsibilities  of  the  Attorney  General  and  Director  of  Public  Prosecutions  need  be 
considered. 

Formal  responsibility  for  criminal  prosecutions  is  given  to  the  Attorney  General,  who 
has  the  power  to  take  over  private  prosecutions,  and  to  terminate  them  through  the  nolle 
prosequi  power.  The  Attorney  General  is  not  a  member  of  Cabinet,  and  by  tradition  may 
consult  with,  but  must  not  be  directed  by.  Cabinet  in  making  decisions  about  prosecutions. 

Serious  criminal  offences  are  generally  prosecuted  through  the  office  of  the  Director  of 
Public  Prosecutions.  The  office  was  originally  created  under  the  Prosecution  of  Offences 
Act,  1879.'^  However,  until  1985  the  Director  was  responsible  for  only  a  small  percentage 
of  the  total  number  of  criminal  prosecutions  in  England,  with  the  great  majority  being 
handled  by  counsel  briefed  by  local  chief  constables.’*’  This  situation  changed  with  the 
passage  of  the  Prosecution  of  Offences  Act,  1985.’^  The  Office  of  Director  of  Public 
Prosecutions  is  created  by  the  statute,  which  calls  for  the  Director  to  be  ^pointed  by  the 
Attorney  Geo«al,  and  paid  a  salary  determined  by  the  Attorney  General  with  the  approval 
of  the  Treasury,’**  and  pension  benefits  arranged  individually  with  the  Treasury  (unless  the 
Director  is  appointed  from  within  the  Civil  Service).”*  The  Director  erf  Public  Prosecutions 
is  head  of  the  Crown  Prosecution  Service,  whidi  is  responsible  for  all  non-private 
prosecutions  throu^out  England  and  Wales  (though  the  laying  of  informations  remains  in 
private  hands,  and  private  jxosecutioos  are  still  allowed).  The  Director  is  appointed  not  for 
a  specific  term,  but  until  retirement:  however,  the  Director  is  subject  to  the  normal  terms 
and  conditions  governing  civil  servants,  and  so  could  be  removed  from  office  for  inefficiency 


165.  The  mfocmatioa  in  this  discusskn  is  primarily  drawn  from  the  work  of  J  J.U.  Edwards,  and  Li  particular  hb 
writing  for  the  Royal  Commissioa  on  the  Donald  Marshall,  Jr.,  Prosecution.  Walking  the  Tightrope  of  Justice, 
voL  5  (Halifax:  The  Royal  Commissioa.  1989). 

166.  (UJC).  42-43  Viet.,  c.  22. 

167.  A.  Sanders,  “The  New  Prosecution  Arrangements  —  (2)  An  Independent  Crown  Prosecution  Service?” 
I1986lCrim.L.R.16atl6. 

168.  (UJC.).  1985,  c  23. 

169.  Ibid. 

170.  Private  communicatian  with  the  Law  Reform  Commission  by  Roger  K.  Daw.  Policy  and  Information 
Division.  Director  of  Public  Prosecutions  (U.K.),  15  December  1989. 
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or  for  falling  foul  of  the  law  or  normal  rules  of  conduct. Nonetheless,  the  Director  has  a 
certain  measure  of  independence  with  regard  to  staffing  the  Crown  Prosecution  Service:  the 
Director  makes  the  appointments,  with  the  ^proval  of  the  Treasury  as  to  numbers.'^^ 

In  fulfilling  these  duties  the  Director  is  not  indq)endenL  Subsection  3(1)  of  the  1985 
Act  notes,  as  did  earlier  versions,  that 

The  Director  shall  discharge  his  fimcdons  under  this  or  any  other  enactment  under  the 
superintendence  of  the  Attorney  General 

The  nature  of  this  superintendence  has  been  e^q^luned  by  Sir  Michael  Havers,  former 
Attorn^  General  of  Great  Britain,  as  meaning  that 

My  responsibility  for  superintendetJce  of  the  duties  of  the  Director  does  not  require  me  to 
exercise  a  day-to^iay  control  and  specific  approval  of  every  decision  he  takes.  The  Director 
makes  many  dedsions  in  the  course  of  his  duties  uiiich  be  does  not  refer  to  me  but 
.  nevertheless  I  am  still  responsible  fcH*  bis  acdons  in  the  sense  that  I  am  answerable  in  the 
House  for  what  he  does.  Superintendence  means  that  I  must  have  regard  to  the  overall 
prosecution  policy  which  he  pursues.  My  relationship  with  him  is  such  that  I  require  to  be 
fold  in  advance  of  die  major,  difficult,  and,  from  the  public  interest  point  of  view,  the  more 
important  matters  so  that  should  the  need  arise  I  am  in  the  position  to  exercise  my  ultimate 
power  of  direction.*^ 

It  wouid  therefore  be  open  to  the  Attorney  General  to  instruct  the  Directcw  to  take  over 
proceedings  that  have  been  privately  canmenced,  but  then  offer  no  evidence.  Equally,  the 
Attorn^  General  could  instruct  the  Director  to  institute  particular  proceedings. 

Under  section  9  of  the  Act,  the  Director  is  required  to  present  an  annual  report  to  the 
Attorney  General,  wiio  must  in  turn  i^^esent  that  report  to  Parliament  and  cause  it  to  be 
published.  Among  other  things,  that  report  must  contain  any  dianges  to  the  Code  for  Crown 
Prosecutors,  which  gives  general  guidelines  concerning  whether  to  initiate  charges,  whether 
.  to  discontinue  charges,  arxl  so  forth. 

The  independence  of  Crown  counsel  from  political  influence  is  protected  for  the  most 
part,  but  nevertheless  significantly,  by  tradition.  The  actual  prosecutors  are  protected  by 
virtue  of  the  relative  independence  of  their  immediate  superior,  the  Director.  It  is  imderstood 
by  the  parties  involved  that  the  Attorney  General  wM  not  normally  interfere  with  the 
Director’s  management  of  the  office,  or  the  handling  of  particular  cases.  If  this  should  occur, 
it  is  understood  that  the  Attorney  General  will  not  act  from  partisan  political  motives,  and 


171.  Ibid. 

172.  Prosecution  of  Offences  Act,  1985,  supra,  note  168,  s.  1(2). 

173.  "EAvtstis,  Attorn^  General  supra,,  none  3A  U.A&-49. 
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that  the  Cabinet  will  not  attempt  to  dictate  the  appropriate  course  of  action  to  the  Attorney 
General.*’^ 

(B)  The  Republic  of  Ireland 

The  office  of  Attorney  General  is  established  in  the  constitution  of  the  Republic  of 
Ireland  The  Attorney  General  is  the  adviser  to  the  government  on  maners  (rf  law  and  is 
responsible  for  the  prosecution  of  crimes  and  offences  other  than  summary  conviction 
matters.  Although  a  political  appointment,  the  Attorney  General  does  not  sit  as  a  m»nber 
of  Cabinet,  and  is  not  required  to  bold  a  seat  in  the  Irish  House  (D4iD .  The  Attorney  General ' s 
iod^>endence  is  further  stressed  by  the  rule  of  the  D4il  that,  even  if  a  member,  the  Attorney 
General  cannot  be  called  upon  in  the  House  to  justify  the  handling  of  particular  prosecutions: 
rather,  such  questions  are  handled  by  the  Prime  Minister  (Taoiseach)  or  Parliamentary 
Seoetary.^’® 

Since  the  Prosecution  of  Offences  Act,  1974 the  office  of  Director  of  Public 
Prosecutioos  has  also  existed  The  Director  is  a  civil  servant,  appointed  by  the  government.’^ 
However,  the  appointment  is  made  based  on  recommendations  from  a  committee  of  five 
people,  including,  for  example,  the  Chief  Justice,  and  tiie  Chairman  of  the  General  Council 
of  tte  Bar  of  Ireland”^  The  terms  and  conditions  of  employment,  including  superannuation 
benefits,  are  determined  by  the  Taoiseach  on  consultation  with  the  Minister  for  the  Public 
Service.’”  Although  the  Director  has  charge  of  the  prosecution  service,  the  statute  reserves 
to  the  Taoiseadi  the  power  to  appoint  the  officers  and  servants  of  the  Director.’*® 

Subsectiai  3(1)  of  the  Act  states  that  the  Director  "shall  paform  all  the  functions 
Ciq)able  of  being  performed  in  relation  to  criminal  matters.  .  .by  the  Attorney  General”. 
Subsectim  2(5)  notes  that  “The  Director  shall  be  independent  in  the  performance  of  his 
functions.  ’  ’  There  is  a  requirement  under  subsection  2(6)  of  the  Act  f w  the  Attorney  General 
and  Director  of  Public  Prosecutions  to  consult  fix)m  time  to  time  concerning  the  functions 
of  the  Director,  but  this  does  not  give  the  Attorney  General  any  right  to  give  directions  to 


174.  Stsnning  points  out  m  Appearing  for  the  Vrown.  supra,  note  6  at  293ff.  that  the  AQoroey  General's 
aooountability  to  Cabinet  is  problematical  at  best,  in  that  there  may  be  no  aaual  obligation  for  &e  Attorney 
General  to  report  to  CabineL  Equally,  the  accountability  of  die  Attorney  General  to  t^  legislature  is  limited 
to  being  questioned  in  the  House,  generally  after  the  fact,  concerning  particular  decbions.''Stenning  notes  at 
305  that  there  has  been  no  instance  of  an  English  Attorney  General  resigning  or  being  dismissed  due  to 
parliamentary  criticism,  and  suggests  that  any  vote  on  such  an  issue  would  follow  party  lines,  effectively 
protecting  the  Attorney  General 

175.  Edwards,  GeneraL  supra,  note  34  at  267  n.  47. 

176.  (Eire),  Na  22. 

177.  Zbii.ss.2(2)and2(4). 

178.  Ibid.,  s,  2(7). 

V79.  Ibid.,s.2(Z). 

180.  Ibid., s.2(n). 
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the  Director.**’  Indeed,  the  independence  of  the  Director  is  stressed  by  subsection  6(1)  of 
the  Act,  which  prohibits  cOTimunication  with  the  Director’s  staff  or  the  Director  for  the 
purpose  of  influencing  pending  criminal  proceedings. 

There  are  a  few  restrictions  on  the  Director.  Responsibility  for  authorizing  prosecutions 
under  certain  Acts  (the  Geneva  Conventions  Act  1962,  the  Official  Secrets  Act  1963,  and 
the  Genocide  Act  1973)  remains  with  the  Attorney  General,  as  does  defending  against 
cfaalleoges  to  the  constitutional  validity  of  laws.  However,  these  limitations  do  not  amount 
to  control  over  the  Director;  they  merely  reserve  some  tasks  to  the  Attorney  General.  The 
Director  remains  indq)eodent  in  performing  all  those  tasks  attached  to  the  office. 

However,  subsection  5(1)  of  the  Act  allows  the  government  to  transfer  individual  cases 
to  the  Attorney  General  if  it  is  necessary  in  the  interests  of  national  security.  1  lus  seems 
unlikely  to  be  a  power  that  will  interfere  with  the  Director’s  day-to-day  handling  of  the 
department;  non^eless  it  is  a  residual  form  of  control  in  the  hands  of  the  government.  At 
least  in  cases  that  concern  national  security,  the  Director  will  be  aware  that  control  of  a  case 
can  be  taken  away  if  the  government  disagrees  with  the  proposed  course  of  action. 

There  are  further  safeguards  for  the  independence  of  the  Director,  fotmd  in  the 
procedures  for  Hlling  the  office  or  removing  the  incumbent.  The  Director  is  appointed  by 
the  Taoiseach,  but  on  the  recommendation  of  a  committee  consisting  of  the  Chief  Justice, 
the  Chairman  of  the  General  Council  of  the  Bar  of  Ireland,  the  President  of  the  Incorporated 
Law  Sod^,  the  Secretary  to  the  Government,  and  the  Senior  Legal  Assistant  in  the  Office 
of  the  Attorney  General.  The  Director  can  be  removed  by  the  Did,  but  it  must  have  before 
it  a  report  of  a  committee  consisting  of  the  Chief  Justice,  a  Judge  of  the  Hi^  Cotirt,  ar)d  the 
Attorney  General  No  specific  grounds  for  removal  are  set  out;  the  statute  only  notes  that 
the  committee  can  investigate  “the  condition  of  health,  either  physical  or  mental,  of  the 
Director”  or  “inquire  into  the  conduct  (whether  in  the  execution  of  his  office  or  otherwise) 
of  the  DirectOT,  either  generally  or  on  a  particular  occasion”.*** 

In  the  Irish  system,  then,  there  is  little  control  by  the  government  or  Attorney  General 
over  the  prosecution  service,  and  there  are  considerable  institutional  protections  for  the 
independence  of  that  service.  Only  in  limited  circumstances  can  cases  be  taken  from  the 
Director,  and  in  those  circumstances  they  are  transferred  to  the  Attorney  General.  Since  the 
Attorney  General  is  equally  considered  to  be  iiKlependeat  of  Cabinet,  even  this  would  seem 
to  give  the  government  as  a  whole  little  say.  «• 

Indeed,  it  has  been  questioned  whether  the  degree  of  independence  is  not  so  great  as  to 
eliminate  any  real  accountability  for  the  prosecution  service: 

With  complete  indq>eodeQce  being  conferred  upon  the  Director  of  Public  Prosecutions  in 

Ireland  and  the  elimination  of  any  power  or  control  over  the  Director’s  actions  by  the 


181.  In  Attorn^  General,  supra,  note  34  at  265.  Edwards  cites  an  explanatory  memorind'.un  issued  by  the  Irish 
goverainent  to  this  effect 

182.  Prosecution  of  Offences  Act,  1974,  supra,  note  176.  s.  2(9). 
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Attorney  General,  wbo,  it  may  well  be  asked,  is  accountable  to  the  Irish  Parliament  for  the 
decisions  taken  by  the  Director  of  Public  Prosecutions?  If  the  experience  of  other 
Commonwealth  countries,  which  have  adopted  into  their  constitutions  a  similar  model  of  an 
unaccountable  public  prosecutor,  is  any  pointer  to  what  lies  in  store  for  ttie  Republic  of 
Ireland  it  is  onty  a  matter  of  time  ^ore  the  fundamental  questions  of  control  and 
accountability  fcffoe  themselves  before  its  elected  Parliament  for  intense  ddjate.*^ 

In  oppositioa  to  this  view,  however,  it  has  been  suggested  by  an  Irish  commentator  that 
the  system  reflects  a  conscious  adoption  of  the  principle  of  an  unaccountable  public 
prosecutor,  and  that  there  has  been  ’^general  satisfaction  with  the  operation  of  the 
constitutional  principle  which  this  country  has  ^opted.”**^ 

(C)  State  of  Victoria,  Australia 

The  AttomQ^  General’s  office  is  created  in  the  constitution  of  the  state  of  Victoria, 
which  requires  that  the  Att(xney  General  be  a  member  of  Cabinet. 

As  in  England,  however,  the  prosecution  service  is  not  under  the  direct  control  of  the 
Attorney  General.  Rather,  it  is  administered  through  the  office  of  the  Director  of  Public 
Prosecutions,  \vhich  was  created  by  the  Director  of  Public  Prosecutions  Act  1982. 

The  Director  is  appointed  by  the  Governor  in  CoundL***  The  Director’ s  office  prepares, 
institutes,  and  conducts  all  criminal  proceedings  on  bdialf  of  the  Crown  in  the  Hi^  Court, 
Supreme  Court,  and  County  Court,  conducts  preliminary  inquiries,  and  has  the  authority  to 
take  over  proceedings  in  any  summary  offence.**’  The  Director  has  the  same  power  as  the 
Attorney  General  to  enter  a  nolle  prosequi  in  criminal  proceedings,  tiiou^  the  Attorney 
General  also  retains  that  power.**®  The  Director  is  “responsible  to  the  Attorney-General  for 
the  due  performance  of  his  functions  under  this  Act’  ’,  but  this  responsibility  does  not  “affect 
or  derogate  from  die  authority  of  the  Director  in  respect  of  the  preparation  institution  and 
conduct  of  proceedings  imder  tiiis  Act’  ’.**’ 

By  this  scheme,  Victoria  has  created  a  Director  of  Public  Prosecutions  with  virtually 
complete  structural  independence.  The  puipose  of  this  anrangement  is  to  insulate  the  Director 
from  any  control  by  tte  Attorney  General,  and  thereby  guarantee  thatrthe  Director’s 
decisions  are  made  without  reference  to  political  considerations  that  might  be  feared  to 
motivate  the  Attorney  General. 


1S3.  Edwards, General,  supra,  note  34  at 

184.  D.  Costello,  Book  Review  of  The  Attorn^  General,  Politics,  and  the  Public  Interest  by  JJLIJ.  Edwards 
(1985)  20  Hie  Irish  Jurist  223  at  224. 

185.  (Victoria,  Australia)  no.  9848A982. 

186.  /bi<£.8.3(l). 

187.  Ibid.,  s.  9(1). 

188.  Ibid.,s.  14. 

189.  Ibid.,  s.  9. 
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This  insulation  from  influence  is  supported  by  other  arrangements  concerning  the 
Director  of  Public  Prosecutions.  The  Director  has  responsibility  for  selecting  staff  and 
controlling  tlie  budget  of  the  Office.”®  Tlie  office-holder  is  appointed  until  the  age  of  65, 
receives  the  salary  and  pension  benefits  of  a  puisne  judge  of  the  Supreme  Court,  and  is  not 
subject  to  the  provisions  erf  the  Public  Service  Act  1974}^^  The  Director  may  be  suspended 
by  the  Governor  in  Council;  if  the  Director  is  suspended,  a  full  statement  of  the  grounds 
must  be  presented  by  the  Attorney  General  to  Parliament  within  seven  days  (or,  if  the  House 
is  not  sitting,  within  seven  days  of  the  start  of  the  next  session) .  If  Parliament  does  not  within 
seven  days  horn  that  report  pass  a  resolution  for  the  removal  of  the  Director,  then  the 
suspension  is  lifted.  This  is  the  only  mechanism  for  the  removal  of  an  incumlxst  Director. 

The  independence  of  individual  prosecutions  is  further  protected  by  restrictions  on  the 
Director’s  involvement  at  that  level  The  Director  is  entitled  to  furnish  general  guidelines  to 
prosecutors,  police,  or  other  persons:  however,  “the  Director  is  not  entitlaJ  to  furnish 
guidelines  in  relation  to  a  particular  c^.’’”^  In  addition,  any  guidelines  which  are  issued 
must  be  published  in  the  (^vemment  Gazette}^ 

The  Victoria  model  is  at  the  extremeend  of  independence  in  the  prosecution  of  criminal 
offences.  As  with  the  Republic  of  Ireland,  therefore,  it  is  arguable  that  little  room  has  been 
left  for  accountability.  Further,  even  more  than  in  the  United  Kingdom,  it  is  open  to  the 
government,  and  indeed  the  Attorney  General,  to  disavow  responsibility  for  any  unpopular 
or  unwise  decisions.  The  Attorney  General  has  no  power  to  influence  particular 
prosecutions,  for  proper  or  improper  motives.  The  Director  is  similarly  limited.  The 
government  is  nert  respaisible  for  the  actions  of  the  Director,  beyond  having  made  the  initial 
appointment,  and  so  at  no  level  above  the  individual  prosecutor  is  there  anyone  who  can 
effectively  be  held  accountable. 

(D)  Common  wealth  of  Australia 

The  office  of  Attorney  General  was  created  in  the  Commonwealth  of  Australia 
Constitution  Act  (1900),‘®*  to  head  the  Department  of  the  Attorney  General.  The 
office-holder  is  required  to  be,  or  within  three  months  to  become,  a  Senator  or  Member  of 
the  House  of  Repres«itatives.  The  Attorney  General  is  not  excluded  ftom  the  Cabinet,  but 
at  the  same  time  is  not  necessarily  a  member.  The  office  is  sometimes,  but  not  always, 
combined  with  that  of  Minister  of  Justice.”® 


190.  Private  Oxnmunication  with  die  Law  Reform  Commission  by  John  Coldrey,  Q.C..  Director  of  Pubik 
Prosecutions  (Victoria),  14  March  1990. 

191.  Director  of  Public  Prosecutions  Act  1982,  supra,  note  185,  ss.  4.  6. 

192.  Ibid.,  s.  5.  The  statute  does  not  set  out  any  specific  grounds  for  removal,  and  none  have  otherwise  been 
established:  private  communication  from  John  Coldrey.  supra,  note  190. 

193.  Director  of  Public  Prosecutions  Act  1982,  supra,  note  185.  s.  10(1). 

194.  Ibid.,s.  10(2). 

195.  (U.K.).  63  &  64  Viet.,  c.  12. 

196.  Edwards,  Allomej’  General,  supra,  note  34  at  367. 
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As  in  other  jurisdictions,  control  of  prosecutions  has  been  placed  in  the  hands  of  a 
Director  of  Public  Prosecutions,  an  office  created  by  the  Director  of  Public  Prosecutions 
Act  1983}^  The  Director  is  appointed  by  the  Governor  General,  and  is  paid  remuneration 
determined  by  the  Remuneration  Tribunal/’®  The  staff  of  the  Director’s  office  are  appointed 
under  the  Public  Service  Act  1922,  with  the  Director  having  the  powers  of  a  permanent  head 
under  that  Act/” 

Tlie  Attorney  General  has  retained  the  ability  to  be  involved  in  the  prosecution  service, 
either  through  general  guidelines,  or  in  dealing  with  individual  cases.  Subsection  8(1)  of  the 
Act  states  that: 

In  the  perfcMinanoe  of  tiie  Director’s  functions  and  in  the  exercise  of  the  Director’s  powers, 
the  Director  is  siibject  to  such  directions  or  guidelines  as  the  Attorney-General,  after 
consultation  with  the  Director,  gives  or  fumidies  to  the  Director  by  instrument  in  writing. 

Subsection  8(2)  of  the  Act  continues  that: 

Without  limiting  the  generality  of  sub-section  (1),  directions  or  guidelines  under  that 
sub-section  may  — 

(a)  relate  to  the  circumstances  ui  which  the  Director  should  institute  or  cany  on 
prosecutions  for  offences; 

(b)  relate  to  the  circumstances  in  which  undertakings  should  be  given  under 
sub-section  9(6);  and 

(c)  be  given  or  furnished  in  relation  to  particular  cases. 

However,  although  the  Attorney  General  can  require  the  Director  to  act  in  a  particular 
manner  in  a  particular  case,  steps  are  taken  to  prevent  the  abuse  of  this  power.  Subsection 
8(1)  required  any  directions  to  be  in  writing.  Subsection  8(3)  of  the  Act  states  that: 

Where  the  Attorney-General  gives  a  direction  or  furnishes  a  guideline  under  sub-section  (1 ) . 
he  diall  — 

(a)  as  soon  as  practicable  after  the  time  that  is  the  relevant  time  in  relation  to  the 

mstrument  containing  the  direction  or  guideline,  cause  a  copy  of  the  instrument  to  be 
published  in  the  Gazette,  and  , 

t 

(b)  cause  a  copy  of  that  instrument  to  be  laid  before  each  House  of  the  Parliament 
within  15  sitting  days  of  that  House  after  that  time. 


197.  (Australia),  no.  113/1983. 

198.  Ibid..sz.  18. 19. 

199.  Ibid.,  s.  27. 
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The  Act  also  contains  provision  for  publication  to  be  delayed  where  the  interests  of  justice 

.  200 
require. 

As  in  other  jurisdictions,  the  Director  is  a  statutorily  protected  appointee,  enjoying 
greater  security  of  tenure  than  would  a  civil  servant.  The  Director  is  appointed  by  the 
Governor  General  for  a  specific  term  not  to  exceed  seven  years,  but  is  eligible  for 
reappointment.^*  There  are  grounds  for  removal  before  that  time,  some  of  which  make 
removal  possible,  while  others  make  it  compulsory;  the  Governor  General  may  terminate 
the  appointment  of  a  Director  for  “misbehaviour  or  physical  or  mental  incapacity”,  and 
must  terminate  the  Director’s  appointment  in  certain  events,  such  as  bankruptcy  or  engaging 
in  outside  employment.**  Pension  arrangements,  however,  are  not  specifically  designal  to 
give  the  Director  greater  independence  than  a  civil  s&vant  enjoys.  The  Director,  if  appointed 
from  within  the  civil  service,  would  continue  to  be  covered  by  the  civil  service 
superannuation  plan:  Directors  appointed  from  outside  may  join  the  civil  service 
superannuation  plan,  or  make  other  pension  arrangements.** 

Clearly,  this  model  takes  a  very  different  approach  from  those  of  Victoria  or  Ireland. 
The  Director  of  Public  Prosecutions  has  diarge  of  the  prosecution  service,  and  directs  its 
day-to-day  operations.  However,  the  Attorney  General  retains  the  ability  to  direct  the 
Director  of  Public  Prosecutions,  not  only  in  general  terms,  but  concerning  individual  cases. 
Thus  there  is  direct  accountability  by  the  Director  to  the  Attorney  General,  by  virtue  of  this 
control  over  the  Director.  This  control  has  been  praised  as  a  necessary  residual  measure,  if 
the  office  of  Attorney  General  is  not  to  become  an  empty  shell,  “incapable  of  discharging 
in  fuU  the  obligations  associated  with  the  doctrine  of  ministerial  responsibility.”** 

The  Attorney  General  is  also  publicly  accountable  for  actions  taken  with  regard  to  the 
prosecution  service.  This  accountability  is  provided  by  the  requirements  surrounding 
directives.  Since  such  directives  must  be  in  writing,  and  must  be  both  published  and 
[Hesented  to  the  House,  any  direct  involvement  by  the  Attorney  General  will  come  to  light. 
The  Attorney  General  will  therefore  be  held  accoimtable  both  to  the  House  and  to  the  general 
public. 


200.  IbicL.  ss.  8(4),  8(5).  Since  the  office  of  Director  was  established,  only  one  (firection  has  been  issued  by  the 
Attorney  General,  and  it  was  at  the  Director’s  request.  Until  recently,  only  the  Attorney  General,  and  not  the 
Director,  had  the  ability  to  lay  an  ez  officio  mformation  without  a  prior  committal  bearing,  or  despite  a 
discharge  at  that  hearing  (similar  to  the  power  in  s.  577  of  die  Criminal  Code),  and  only  the  Attorney  General 
could  give  an  undertaking  that  an  accomplice  would  not  be  prosecuted  in  exchange  for  thol  person’s  testimony. 
However,  "with  the  most  recent  amendments  to  die  DPP  Act  these  powers  have  now  been  given  to  the 
Director,  and  as  a  matter  of  practical  reality  there  is  no  longer  any  need  for  the  Attorney  General  to  involve 
himself  in  any  a^iect  of  the  prosecution  process”:  private  communication  with  the  Law  Reform  Commission 
byJ.W.  McCarthy,  Senior  Assistant  Director,  Conimonwealth  Director  of  Public  Prosecutions.  15  December 
1989. 

201.  Director  of  Public  Prosecutions  Act  1983,  supra, note  197.s.  18. 

202.  Ibid.,  s.  21. 

203.  Private  communication  with  the  Law  Reforni  Commission  ’oy  J.W.  McCarthy,  supra,  note  200. 

204.  JXIJ.  Edwards,  “The  Charter.  Government  and  the  Machinery  of  Justice”  (1987)  36  U.N.BJ.J.  41  at  56. 
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(E)  New  Zealand 

In  New  5^aland’s  early  history,  various  institutional  experiments  were  tried  in 
organizing  the  Attorney  General’s  office.  In  1866,  the  office  of  Attorney  General  was 
dianged  from  a  political  appointment  to  a  non-political,  permanent  appointment.  The 
legislation  was  amended  by  Attorney-General’s  Act,  1876^  to  allow  the  possibility  of 
the  Attorney'  General’s  being  a  member  of  Parliament.  In  fact,  the  Attorney  General  has 
been  a  member  of  Parliament  since  that  time.  Traditionally,  though  not  by  statute  as  in 
Canada,  the  Attorney  General  has  also  acted  as  Minister  of  Justice,  and  so  has  been  a  member 
of  Cabinet.** 

The  Attorney  General  is  nominally  responsible  for  the  prosecution  of  criminal  offences. 
What  has  actually  occurred,  however,  is  that  this  function  has  been  taken  over  by  the  Solicitor 
General.  This  office  was  in  1875  made  into  a  permanent  non-political  appointment;  its 
powers  were  not  determined  by  statute,  but  the  Supreme  Court  of  New  Zealand  niled  in 
1875  that  the  Solicitor  General  had  the  duties  traditionally  held  by  the  Solicitor  General  in 
England.*^  In  addition.  New  Zealand’s  Interpretation  Act  has  stated  since  1924  that  the 
Solicitor  General  has  all  the  powers,  duties,  authority,  and  functions  of  the  Attorney  General. 

More  important  than  the  institutional  arrangements,  however,  is  the  way  in  which  the 
roles  of  the  Attorney  General  and  Solicitor  General  have  developed,  it  has  come  to  be 
accepted  that  the  Solicitor  General  is  the  chief  legal  adviser  to  the  government,  despite  being 
junior  to  the  Attorney  GeneraL  The  Solicitor  General  is  in  charge  of  the  Crown  Law  Office, 
^iuch  is  responsible  for  handling  prosecutions  in  the  Supreme  Court  and  Court  of  Appeal 
as  well  as  for  providing  legal  opinions  to  the  Government  Ihe  Attorney  General  is 
nominally,  and  indeed  in  fact,  superior  to  the  Solicitor  General,  but  there  has  traditionally 
been  deference  by  the  Attorney  General  to  the  legal  opinion  of  the  Solicitor  General.*® 

Despite  the  fact  that  there  is  no  office  of  the  Director  of  Public  Prosecutions,  something 
very  similar  has  evolved.  What  in  effect  exists  in  New  Zealand  is  an  independent  jx’osecution 
service,  in  whidi  it  is  accepted  that  the  Attorney  General  should  play  no  role.  'The  day-to-day 
operations  of  the  service,  as  well  as  the  provision  of  legal  opinions  and  advice,  are  the 
responsibility  and  largely  unhindered  domain  of  the  Solicitor  GeneraL  Although  the 
Attorney  General  is  not  prevented  from  giving  directions  to  the  Solicitor  General,  or  required 
to  make  public  any  directions,  in  practice  no  such  involvement  by  the  Attorney  General 
takes  place.*’ 


205.  (NJZ.).40  Vict.c,71. 

206.  Edwards.  Attorney  General  supra,  note  34  at  390. 

207.  Solicitor  General  ex  relatione  Cargill  v.  TTie  Corporation  of  the  City  of  Dunedin  (1875-1876).  1  N.Z.  Jur. 
(N5.)  1. 

208.  Edwards,  in  Attorney  General  supra,  note  34.  notes  at  393  that  the  only  roxxded  instances  of  disagreement^ 
between  the  two  office  holders  are  in  1918-1919,  when  the  Attorney  General  gave  instructions  to  the  Crown 
prosecutors  that  were  contrary  to  the  wishes  of  the  Solicitor  Gener^. 

209.  Ibid,  at  391-394. 


50 


■  :i  ■ 

'fv  • 

r  * ' 


V 


In  this  case,  of  course,  what  protects  the  independence  of  the  prosecution  service  is 
tradition  alone.  The  Solicitor  General’s  office  does  not  exist  by  statute,  and  there  is  no 
structural  independence.  This  means  that  the  possible  danger  is  not  a  lack  of  accountability, 
but  an  excess  of  control  As  Edwards  has  noted; 


Other  coosideradoos  that  bear  on  the  sensitive  natiue  of  this  reladooship,  in  which  the  junior 
partner,  as  it  were,  generally  exercises  de  facto  authority,  must  include  the  reladve  years  of 
ejq}eiience  in  office  that  eadi  of  die  Law  Officers  can  draw  upon,  the  individual  personalities 
and  the  strength  of  commitment  that  each  is  prepared  to  invest  in  their  respecdve 
consdtudonal  roles.  As  often  as  not  the  focus  for  any  possible  divergence  of  approach 
between  the  Attorney  General  and  die  Solicitor  Goieral  will  coQoem  the  degree  of  i^uence 
that  polidcaloonaderadons  should  exert  on  die  deciskn  to  institute  or  to  terminate  criminal 
pnx^edings.  In  interpreting  where  the  balance  of  public  interests  should  fall  it  should  not 
oocasion  too  mudi  surprise  if  the  Law  Officers,  with  their  different  peispecdves,  should 
sometimes  disagree.^* 


(ft)  Independent  Canadian  Offices 

If  new  admihistrative  structures  are  to  be  established,  it  is  preferable  that  they  fit 
harmoniously  into  the  Canadian  context  It  would  also  be  useful  to  consider  scane  Canadian 
officials  who  fill  similaiiy  independent  roles  to  a  director  of  public  prosecutions.  We  shall 
therrfore  consider  briefly  some  aspects  of  the  arrangements  concerning  the  Auditor  General 
and  the  Chairman  of  the  Human  lights  Commission. 

The  office  of  Auditor  General  is  created  in  the  Auditor  General  Act.^^  The  Auditor 
General  is  appointed  by  the  Governor  in  Council  for  a  term  of  ten  years,  or  until  age  65,  and 
no  re-appointment  is  possible^^  The  Auditor  General  can  be  removed  by  the  Governor  in 
Council,  on  address  of  the  Senate  and  the  House.  No  specific  grotmds  for  removal  are  set 
out,  but  the  Auditor  General  holds  office  during  ‘  ‘good  behaviour’ 

The  Auditor  General  is  paid  the  salary  of  a  puisne  judge  of  the  Supreme  Court  Pension 
benefits  are  established  in  accordance  with  the  Public  Service  Superannuation  Act  or  the 
Diplomatic  Service  (Special)  Superannuation  Act,  at  the  Audited  General’s  option.^*^ 


The  staff  of  the  Auditor  General’s  office  are  appointed  under  the  Public  Service 
Employment Act?^  However,  the  Auditor  General  has  t^  powers  of  appointment  of  a  Public 
Service  Commissiemer,  and  the  power  of  the  Treasury  Board  regarding  personnel 


210.  Ibid,  at  393-394. 

211.  R.S.C.1985,c..V17. 

212.  Ibid^  a.  3. 

213.  Ibid. 

214.  Ibid.,  s.  4. 

215.  Ibid„i.\5. 
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management  and  employer-employee  relations,  which  provides  the  department  with  a 
measure  of  independence  in  staffing.^'^ 

The  Human  Rights  Commission  is  established  by  the  Canadian  Human  Rights 
which  calls  for  from  five  to  eight  commissioners  to  be  appointed,  including  the  Chief 
Commissioner.^*  The  Chief  Commissioner  is  appointed  by  the  Governor  in  Council  for,.a 
term  of  up  to  seven  years,  with  eligibility  for  reappointment.^’’  The  Chief  Commissioner 
can  be  removed  by  &e  Governor  in  Council  “on  address  of  the  Senate  and  the  House  of 
Commons**.  Once  again,  no  specific  grounds  for  removal  are  set  out,  beyond  that  the  Chief 
ConunissioDer  bolds  office  during  good  behaviour.^ 

The  salary  rrftfiecommissiooers  is  set  by  tile  Governor  in  Council,^’  and  no  provision 
concerning  pensions  is  made  in  the  statute. 

The  staff  of  the  Htunan  Rights  Commission  are  appointed  under  the  Public  Service 
Employment  Act.^'v/iiSa  no  special  provisions  to  guarantee  independence  being  made. 

(/«)  The  Need  for  Change  in  Canada 

In  determining  any  new  system  to  recommoid  for  Canada,  it  would  be  well  to  recall 
the  prindples  that  were  earlier  suggested  to  be  important.  First,  political  considerations 
should  normally  have  no  place  in  individual  prosecutorial  decisions.  Next,  in  those 
circumstances  in  which  political  considerations  in  the  Ixoad  sense  do  arise,  partisan  motives, 
based  on  the  political  consequoices  to  die  Attcxn^  General  or  the  government  of  the  day, 
must  not  prevail  One  method  of  trying  to  achieve  this  is  through  the  independence  of  the 
Attorney  General  from  Cabinet,  but  what  is  most  important  is  a  clear  understanding  of,  and 
adherence  to,  the  principle  of  non-partisanship  by  the  decision-maker. 

Furdier,  the  distinction  between  partisan  and  non-partisan  political  considerations 
cannot  always  be  drawn  clearly.  In  such  circumstances,  public  opinion  must  act  as  the  arbiter, 
and  the  measure  of  accountability  that  one  has  acted  not  selfishly,  but  in  the  public  interest. 

It  is  also  instructive  to  note  the  wide  range  of  models  that  has  been  found  to  operate 
satisfactorily  in  other  countries.  Systems  that  incoqxxate  an  extreme  degree  of  institutional 
indepoidence,  as  well  as  diose  v/ith  virtually  no  structural  independence,  both  seem  to  be 
capable  of  producing  an  apparently  unbiased  prosecution  service.  It  can  be  argued  that  what 


216.  88.15(3),  16. 

217.  R.S.C.1985.aH-6. 

218.  Ibid^z.2je,(\). 

219.  Ibid^s&.26(2,).26{5). 

220.  Ibid^a.26{4). 

221.  Ibid^  5. 30. 

222.  Ibid.,  a.  32. 
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is  crucial,  therefore,  are  not  the  institutional  arrangements,  but  rather  adherence  to  the  proper 
governing  principles.  As  Edwards  has  stated; 

I  am  convinced  that,  no  matter  how  entrendied  constitutional  safeguards  may  be,  in  the  final 
analysis  it  is  the  strength  of  charaaer,  personal  integrity  and  depth  of  commitment  to  the 
priiKiples  of  independence  and  the  impartial  representation  of  the  public  interest,  on  the  part 
of  holders  of  die  office  of  Attorney  General,  which  is  of  supreme  importance.  Such  qualities 
are  by  no  means  associated  exclusively  widi  either  die  political  or  non-political  nature  of  the 
office  of  Attorney  GeneraL^ 

This  should  not  be  taken  to  mean,  however,  that  it  makes  no  difference  what  system  is 
adopted.  Rafter  it  suggests  that  an  important  feature  of  any  system  is  that  failure  to  adhere 
to  ftese  proper  principles  should  come  readily  to  light  This  will  further  enhance  the 
accountability  of  any  parties  involved. 

(&)  Recommendations 

1.  To  ensure  the  independence  of  the  prosecution  service  from  partisan  piolitical 
influences,  and  reduce  potential  conflicts  of  interest  within  the  Office  of  the  Attorney 
General,  a  new  office  should  be  created,  entitled  the  Director  of  Public  Prosecutions. 
The  Director  should  be  in  charge  of  the  Crown  Prosecution  Service,  and  should  report 
directly  to  the  Attorney  General. 

2.  The  Director  of  Public  Prosecutions  should  not  be  a  dvil>service  appointment. 
The  Director  should  be  appointed  by  the  Governor  in  CouncQ,  and  chosen  from 
candidates  recommended  by  an  independent  committee. 

3.  The  Director  should  be  appointed  for  a  term  of  ten  years,  and  should  be  eligible 
to  be  reappointed  for  one  further  term. 

4.  The  Director  should  be  removable  before  the  expiry  of  a  term.  The  grounds 
for  possible  removal  should  be  misbehaviour,  physical  or  mental  incapacity, 
incompetence,  conflict  of  interest,  and  refusal  to  follow  formal  written  directives  of  the 
Attorney  General. 

5.  The  Director  should  only  be  removable  by  a  vote  of  the  House  of  Commons, 
on  the  motion  of  the  Attorney  General,  following  a  hearing  before  a  Parliamentary 
committee. 

6.  The  Director  should  be  paid  the  same  salary  and  receive  the  same  pension 
benefits  as  a  judge  of  the  Federal  Court  of  Canada. 

7.  The  Attorney  General  should  have  the  power  to  issue  general  guidelines,  and 
S]>ecific  directives  concerning  individual  cases,  to  the  Director.  Any  such  guidelines  or 


223.  Attonx^  General,  supra,  noie  34  at  67. 
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independence,  and  the  public  perception  of  the  independence,  of  Crown  counsel.  In  addition, 
removing  direct  control  over  prosecutions  from  the  Attorney  General  will  help  create  a 
division  of  responsibilities  which  lessens  the  apparent  conflict  which  now  exists  when  a 
single  minister,  exercising  the  dual  roles  of  Attorney  General  and  Minister  of  Justice,  acts 
as  both  the  legal  adviser  to  the  government  and  the  head  of  the  government’s  litigation 
team  ^  Further,  placing  control  in  the  hands  of  a  person  with  security  of  tenure,  who  will 
not  change  as  eadt  government  does,  will  provide  greater  continuity  to  the  prosecution 
service. 

Hie  Director,  who  will  be  a  lawyer,  will  have  diarge  the  criminal  pros«aitioo  service, 
and  report  directfy  to  the  Attorn^  GeneraL  The  Director  will  not  be  a  civil  servant,  but  rather 
^otild  be  appointed  by  the  Gov&noc  in  CoundL  With  regard  to  appointments,  we  propose 
adopting  the  qiproadi  of  the  Republic  of  Ireland,  which  is  similar  to  the  manner  in  which 
judicial  appointments  are  made  in  Canada.^ 

We  recommend  that  a  special  committee  dxxild  be  created  to  recommend  to  the 
Governor  in  Coimcil  qipropriate  candidates  for  the  post  of  Director.  The  power  of 
qipointment  will  remain  with  the  Governor  in  Council,  but  they  will  select  from  a  short  list 
of  candidates  recommended  by  the  committee.  We  are  not  proposing  at  this  time  the  precise 
candidates  for  the  committee;  however,  we  envision  that  it  should  be  similar  in  make-up  to 
the  Irish  model,  which  consists  of  the  Chief  Justice  of  die  Supreme  Court,  the  Chairman  of 
the  General  Council  of  the  Bar  of  Ireland,  the  President  of  the  Incorporated  Law  Society, 
the  Secretary  to  the  Government,  and  the  Senior  Legal  Assistant  in  the  Office  of  the  Attorney 
General.^ 

The  term  of  office  must  be  appropriate.  We  favour  a  fixed  term,  as  in  the  Commonwealth 
of  Australia,  rather  than  leaving  the  term  unspecified,  or  to  be  set  with  each  new  Director. 
However,  if  the  term  is  too  short,  md  reqjpointmait  is  not  allowed,  then  no  advantages  are 
gained  throu^  continuity  of  administration.  Similarly,  if  reappointment  is  possible,  too  short 
a  term  may  create  the  perception  that  a  Director  must  please  the  government  of  the  day, 
particularly  shortly  before  the  term  expires,  in  order  to  retain  the  job.  Oh  the  other  hand,  too 
long  a  term  —  appointment  for  life,  Iflce  a  judge,  or  as  in  the  state  of  Victoria,  for  example 
—  will  tend  to  m^e  the  Director  less  accountable 


224.  See  (he  earlier  discusskn  of  ttiis  issue  at  35  in  "Dividing  the  CXfkes  of  Minister  of  Justice  and  Attorney 
General”. 

225.  Recent  ref  arms  sUroduced  by  the  federal  Minister  of  Justice  require  that  candidates  for  judicial  appointments 
first  be  assessed  as  "qualified”  or  "oat  qualified"  by  a  committee  in  the  provioce  in  which  the  appointment 
u  to  be  effective.  The  oommiaee  consists  of  a  nominee  of  the  provincial  or  territorial  law  society,  a  nominee 
of  the  provincial  or  territorial  branch  of  the  Canadian  Bar  Assodarion.  a  puisne  judge  of  a  federally  appointed 
court,  a  nominee  of  the  provincial  Attorney iOensal  or  territorial  Minister  of  Justice,  and  a  nominee  of  the 
federal  Minister  of  Justice. 

226.  Prosecution  of  Offences  Act,  1974,  supra,  note  176.  s.  2(7)(a)(i). 
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We  propose  that  the  term  of  office  be  ten  years,  and  that  the  Director  be  eligible  for 
reappointment  to  a  second  term.  We  do  not  believe  that  the  benefits  from  continuity  of 
administration  justify  continuing  any  one  person  in  the  job  beyond  twenty  years. 

Because  reappointment  will  be  possible,  it  is  necessary  to  take  steps  limiting  any 
incentive  for  the  Director  to  act,  or  be  perceived  as  acting,  to  please  the  government  toward 
the  end  of  term.  In  part,  this  can  be  achieved  through  the  salary  and  pension  provisions  that 
are  made. 

With  r^ard  to  salary,  we  propose  adopting  an  approach  similar  to  the  Australian  state 
of  Victoria,  and  to  the  present  Canadian  arrangements  for  the  Auditor  General.  Rather  than 
leaving  die  salary  to  s^  by  the  government,  or  negotiated  with  each  incumbent,  the 
Director  will  be  paid  the  same  salary  as  a  judge  of  die  Federal  Court  The  advantages  of  this 
^>proach  have  been  pointed  out  by  a  Director  of  Public  Prosecutions  in  Victoria,  where  the 
Director  is  paid  the  ^ary  of  a  Supreme  Court  judge: 

The  creatkn  of  indqjeodeoce,  both  in  fact  and  in  appearance,  has  been  achieved  by  according 
the  Director  of  Public  Prosecutions  the  status  of  a  Supreme  Coun  Judge.  Apart  horn  the 
inviolability  of  tenure  a  further  advantage  accruing  from  this  situation  is  that  any  subsequent 
appointment  of  a  Director  as  a  Judge  of  tiie  Supreme  Court  of  Victoria  involves  a  latet  al 
transfer  of  dudes  and  interests  thus  effectively  nullifying  any  temptation  to  use  the  position 
of  Director  as  a  stepping  stone  in  a  career  dq>endeit  for  advancement  upon  future 
Government  approval.  A  tangential  benefit  of  investing  the  Office  with  judicial  prestige  is 
tirat  the  decisions  of  a  Director  are  more  readily  accepted  by  the  community.^ 

We  wouM  further  adopt  that  aj^iroach  by  providing  the  Director  with  the  same  pension 
entitlement  as  a  judge  of  the  Fed»^  Court.  Providing  this  guarantee  to  the  Director  will 
make  the  incumbent  less  dependent  on  reappointment,  and  therefore  more  able  to  act 
independently.®*  The  fact  that  such  pension  bOTefits  are  available  is  from  tiie  point  of  view 
of  the  government,  and  cost  efficiency,  a  factor  which  favours  keeping  an  incumbent  in 
office. 

These  various  guarantees  of  independence  will  be  undermined,  of  course,  if  removal  of 
a  Director  prior  to  the  completion  of  a  term  is  easily  arranged.  If  removal  is  too  easy,  the 
Director  may  have,  or  at  least  be  perceived  to  have,  a  motivation  to  please  the  government 
of  the  day.  aod  therefore  be  insufficiently  independent  Of  course,  not  to  allow  for  the 


227.  J.  Coldrey,  n  i  paper  presented  at  a  conference  on  reform  of  the  criminal  law,  held  at  the  Inns  of  Court, 
London.  July  1987,  and  quoted  in  Royal  Commission  on  the  Donald  Marshall.  Jr.,  Prosecution,  supra,  note 
165  at  47. 

228.  Some  adjustment  of  the  pensioa  provisions  must  obviously  be  made  to  take  into  account  that  the  Director  is 
only  expected  to  serve  a  particular  term,  rather  than  being  appointed  until  retirement.  Further,  in  certain  cases, 
different  pension  arrangements  might  be  preferable  from  the  point  of  the  view  of  the  Director.  For  example, 
a  Director  might  have  been  working  within  the  public  service,  and  so  might  prefer  to  remain  under  the  Public 
Soviet  Supoannuation  Act.  Since  our  purpose  is  to  provide  favourable  pension  benefits  to  the  Directrr,  we 
sugg^  that  the  Director  should  be  able  to  opt  for  a  plan  different  from  what  we  have  (xoposed. 
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premature  removal  of  a  Director  would  make  the  Director  virtually  unaccountable.  This 
would  violate  our  principle  that  those  exercising  power  must  do  so  within  defined  limits. 

Consequently,  we  recommend  that  the  Director  should  be  removable;  however,  we  do 
not  favour  blowing  removal  simply  by  the  Governor  in  Council  acting  on  its  own.  Instead, 
we  jHtjpxjse  tiiat  the  Director  be  removable  by  a  vote  of  the  House  of  Commons,  on  the 
motion  of  the  Attorney  General.  Requiring  that  the  motion  be  made  by  the  Attorney  General 
means  that  the  Director  is  not  directly,  personally,  accountable  to  Parliament.  Rather,  the 
Directoris  accountable  to  the  Attorney  GeneraL  However,  reqtiiring  a  vote  of  the  House  for 
removal  of  the  Director  enhaiMXS  the  accountalnlity  of  the  government  in  making  such  a 
decision.  Although  realistically  the  government,  with  its  majority  in  the  House,  will  be  able 
to  have  the  motion  passed,  non^beless  the  opportunity  for  public  scrutiny  and  parliamentary 
d^ate  on  the  issue  will  act  to  make  the  government  more  accountable  for  the  decision. 

In  addition,  we  propose  that  the  Director  only  be  removable  on  certain  specified 
grounds,  and  only  after  a  hearing  before  a  parliamentary  committee,  most  appropriately  the 
House  of  Commons  Standing  Committee  on  Justice  and  the  Solicitor  General.  We  propose 
misb^iaviour,  physical  or  mental  incapjadty,  incompieteoce,  conflict  of  interest,  and  refusal 
to  follow  formal  written  directives  of  the  Attorney  General  as  grounds  for  removal.  These 
grounds  are  largely  adopted  from  those  in  the  Commonwealth  of  Australia,  though  in  our 
scheme,  removal  would  not  necessarily  follow  from  any  of  them;  in  each  case,  it  would  only 
be  a  possibility. 

We  pxxjpose  dial  the  Attorney  General  should  have  the  ability  to  give  instructions  to  the 
Director,  in  the  form  of  both  general  guidelines,  and  directives  relating  to  particular  cases. 
We  will  recommend  in  this  p^jer,  for  example,  that  general  guidelines  should  be  established 
and  published  concerning  the  factors  to  consider  in  determining  whether  to  recommend 
initiating  charges,  or  when  to  p>ermaneotly  discontinue  a  p>rosecution.  Further,  we  have 
recommended  that  the  Attorney  General  ^ould  have  the  pxjwer  to  p)ermanently  discontinue 
any  prosecution,  and  so  could  instruct  the  Director  to  do  so.  However,  any  such  instructions 
must  be  in  writing,  and  must  be  both  published  in  the  Gazette,  and  presented  to  the  House 
of  Conunons.^ 


229.  Removal  of  a  Direcux  win  therefore  be  similar  to  the  present  Canadian  provisions  for  removal  of  a  judge. 
The  Governor  in  CouncS  can  remove  a  judge  based  on  a  report  of  the  C.anadian  Judicial  Council.  Having 
done  so,  the  Governor  in  Council  must  then  report  the  action  to  Parliament  within  15  days,  though  no  vote 
of  the  House  b  required:  Judges  Act,  R.S.C.  1985,  a  J-1,  ss.  63-68. 

230.  The  Commission  has  noted  in  Criminal  Procedure:  Control  of  the  Process,  supra,  note  111,  at  51-52  that 
prosecutorial  guiddines  would  be  of  interest  to  the  public,  as  well  as  serving  to  make  the  Aaomey  General 
accountable  for  the  administration  of  Criminal  bw.  The  Commission  also  proposed  a  tentative  list  of  matters 
where  the  structuring  of  Crown  discretion  would  be  appropriate,  including  a  policy  concerning  successive  or 
mult4>le  prosecutioas,  wording  of  charges,  and  withdrawal  of  charges.  In  Control  of  the  Process,  we  proposed 
that  thb  structuring  should  be  dotK  by  statutory  rules.  We  now  feel,  however,  that  guidelines  issu^  by  the 
Attorney  General  or  the  Director  will  be  more  appmprbte. 
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The  Attorney  General’s  ability  to  exercise  this  form  of  control  will  make  the  Director 
accountable  to  the  Attorney  General.  In  addition,  it  will  make  the  Attorney  General 
accountable  to  the  House,  eitlier  for  directives  given,  or  the  failure  to  give  directives  when 
they  would  have  been  appropriate.^*  Further,  the  obligation  to  publish  and  present  to  the 
House  both  directives  and  guidelines  will  guarantee  that  involvement  by  tlie  Attorney 
General  in  individual  prosecutions  will  come  to  public  attention.  This  will  provide  a  measure 
of  accountability  concerning  whether  partisan  political  considerations  have  motivated  the 
involvement. 

Although  we  feel  that  accountability  by  the  Attorney  General  justifies  making  public 
any  directives  given  in  particular  cases,  we  recognize  that  in  some  circumstances,  the  nature 
of  the  case  may  be  such  that  it  would  be  tmwise  or  counter-productive  for  those  directives 
to  be  made  public  immediately.  In  matters  ccmceming  national  security,  for  example,  or  in 
cases  where  investigations  are  still  continuing  without  the  knowledge  of  a  potential  accused, 
it  could  be  contrary  to  the  interests  of  justice  for  any  directives  given  to  be  made  public 
immediately.  Therrfore  we  have  allowal  for  a  power  on  the  part  of  the  Attorney  General  to 
postpone  making  the  directives  public,  where  this  is  necessary  in  the  interests  of  justice. 

It  is  also  appropriate  for  the  Director  to  be  able  to  give  specific  directives  to  individual 
Crown  prosecutors.^ It  is  not  anticipated  that  the  Director  would,  or  indeed  could,  exercise  ' 
OMitrol  over  the  day-to-day  decision-making  involved  in  the  prosecution  service.  At  the 
same  time,  if  the  Attorney  General  is  to  be  able  to  exercise  this  type  of  control  when  deemed 
appropriate,  then  the  Director  needs  the  ability  to  beccmie  involved  in  individual  cases. 

In  addition,  it  will  be  appropriate  for  the  Director  to  have  the  same  ability  as  the  Attorney 
General  to  issue  guidelines  concerning  various  topics. 

One  difference  exists  with  regard  to  the  publication  requirements  imposed  oa  the 
Director  and  the  Attorn^  General:  specific  directives  of  the  Director  need  not  be  published. 
We  recommend  this  because,  although  the  Director  will  not  normally  be  closely  involved 
in  individual  prosecutions,  nonetheless  such  involvement  is  possible  and  not  undesirable. 
We  therefore  do  not  require  that  all  specific  directives  from  Ae  Director  be  in  writing  and 
published.  Any  directives  which  are  passed  on  by  the  Director  from  the  Attorney  General, 
of  course,  will  be  published  due  to  the  requirements  imposed  on  the  Attorney  General. 

We  also  feel  that  the  Director  should  have  any  extraordinary  powers  pO^essed  by  the 
Attaney  General  that  are  directly  related  to  the  prosecution  of  offences,  including  those 
powers  designated  as  available  only  to  the  Attorney  General  personally.  Under  our 
proposals,  the  powers  of  the  Attorney  General  will  include,  for  example,  the  ability  to  require 
a  trial  by  jury,  to  select  the  forum  of  trial,  to  discontinue  proceedings  and,  within  some  limits, 
to  prefer  charges.  In  addition,  although  we  recommend  a  change  in  this  regard,^^  at  present 
tlie  Attorney  General’s  consent  is  required  prior  to  a  prosecution  for  some  charges.  All  of 


231.  b  must  be  acknowledged,  however,  that  this  proposal  does  nodiing  wth  regard  to  the  cr post facto  nature  of 
the  accountability. 

232.  See  “Consent  to  Prosecutions”  below  at  67. 
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Simply  stating  the  powers  of  the  Attorney  General,  of  course,  does 
not  mzdce  clear  the  principles  that  should  govern  the  proper  exercise 
of  those  extraordinary  powers.  Neither  does  such  a  statement 
delineate  the  appropriate  relationship  between  the  Attorney  General 
and  other  members  of  Cabmet  when  it  comes  to  exercising  that 
prosecutorial  discretion. 

In  fact,  the  important  and  special  constitutional  characteristics  of 
this  unique  ofBce  are  not  widely  understood,  even  among  those  who 
occupy  it  from  time  to  lime. 


John  U.  J.  Edwards,  The  Attorney  General,  Polifia 
and  the  Public  Interest,  (1984}  Page  viii 


This,  unique  office  stands  astride  the  intersecting  spheres  of  government  and 
parliament,  the  courts  and  the  executive,  die  independent  bar  and  the  public 
prosecutors,  the  state  and  the  citizenry  at  large. 


2.5.7  Governing  principles  -  independence,  accountability  and  control 


The  office  of  Attorney  General  functions  within  the  context  of  two 
key  constitutional  principles  -  parliamentary  supremacy  and  the  rule 
of  law.  The  rule  of  law  includes  -  and  requires  -  equality  before  the 
law.  As  the  then  federal  Minister  of  Justice,  Ron  Basford,  explained 
in  the  House  of  Commons  in  1978: 

John  U.  J.  Edwards,  The  Attorney  General,  PoliHcs  principle  is  that  every  citizen  is  subject  to  the  law.  One  of  the  pillars  of  our 

and  the  Public  Interest,  { 1 984)  Page  viii  system  of  govenunent,  dating  back  thr^  centunes,  is  that  neither  the  King  nor  any 

- ! -  other  person,  be  he  a  member  of  this  House,  a  member  of  the  government,  a  member  of 
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the  press,  or  someone  possessed  of  title  or  position,  is  above  the  law.  The  law  should 
apply  to  all.  equally.  He  who  breaks  it  must  bear  the  consequences. 

Roy  McMurtry,  then  Aiiorney  General  of  Ontario,  expressed  a 
similar  view  in  the  legislature  of  Ontario.  He  said  authorities; 


Legislature  ol  Ontorio  Debotes.  2nd  session,  31  si 
Porliomenl,  No.  3,  pp  50-2 


The  principle  that  no  person  is  above  the  law  has  now  been 
entrenched  in  our  Charter  of  Rights  and  Freedoms.  As  a  practical 
matter,  that  means  its  importance  has  been  enhanced  because  there 
can  now  be  judicial  scrutiny  of  this  exercise  of  state  power. 

The  principle  of  parliamentary  supremacy  normally  includes  -  by 
convention  -  the  notions  of  executive  accountability  to  the  legislature 
and  ministerial  and  collective  cabinet  responsibility. 

But  the  Attorney  General  is  more  than  just  a  minister  of  the 
government.  The  Attorney  General  occupies  a  special  position  in 
relation  to  both  the  cabinet  and  the  legislature. 

As  the  chief  law  enforcement  officer,  the  Attorney  General  bears  a 
ministerial  responsibility  for  decisions  made  by  his  Department  and 
is  accountable  to  the  legislature.  (While  the  Attorney  General’s 
ultimate  accountability  for  the  exercise  of  broad  discretionary  powers 
has  traditionally  been  to  the  legislature  rather  than  to  the  courts,  the 
advent  of  the  Charter  of  Rights  and  Freedoms  as  well  as  recent  court 
rulings  -  such  as  the  one  by  the  Supreme  Court  of  Canada  in 
Operation  Dismantle  v.  The  Queen  (1985),  18  D.LJl.(4th)  481)  - 
suggests  that  discretionary  decisions  of  the  Attorney  General  may  be 
subject  to  judicial  review  in  the  future,  thus  introducing  a  new 
dimension  to  the  scope  of  his  or  her  accountability.) 

At  the  same  time,  other  members  of  cabinet,  who  usually 
collectively  share  responsibility  for  decisions  and  directions  of  their 
colleagues,  do  not  have  to  take  any  role  or  responsibility  in 
connection  with  decisions  the  Attorney  General  makes  in  exercising 
his  or  her  prosecutorial  discretion.  In  fact,  it  is  not  constitutionally 
proper  for  them  to  direct  those  decisions.  As  law  officer  of  the 
Crown,  the  Attorney  General  must  exercise  his  or  her  prosecutorial 
function  as  an  independent  officer,  independent  of  pressure  from  his 
or  her  cabinet  colleagues.  The  prosecutorial  decision  is  that  of  the 
Attorney  General.  The  result  is  that  the  Attorney  General  occupies  a 
position  of  independence  unique  among  cabinet  ministers. 

The  classic  statement  of  principle  illuminating  the  unique  position 
of  the  Attorney  General  when  deciding  whether  to  prosecute  in  a 
particular  case  was  made  by  Sir  Hartley  Shaweross,  then  British 
Attorney  General,  in  the  House  of  Commons  in  1951,  when  he  stated 
as  follows: 


...  must  be  scrupulous  to  treat  all  members  of  the  community  equally  without  any 
regard  to  their  position.  ...the  holders  of  public  offices  will  receive  the  same  treatment 
under  the  law  as  the  ordinary  citizen  even  though  the  consequenqes  may  be  more 
injurious. 
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H.C.  Debates  (U.K.),  Vol.  483,  cols 
682-684,  20  January  1951 


H.C.  Debates  (Canada),  Vol.  121, 
pp.  3881-  83,  AAarch  17, 1978 


...There  is  only  one  consideration  which  is  altogether  excluded,  and  ^hat  is  the 
repercussion  of  a  given  decision  upon  my  personal  or  my  pany’s  or  the  government  s 
political  fortune;  that  is  a  consideration  which  never  enters  into  account... 

1  think  the  true  doctrine  is  that  it  is  the  duty  of  an  Attorney  General,  in  deciding 
whether  or  not  to  authorize  the  prosecution,  to  acquaint  himself  with  all  the  relevant 
facts,  including,  for  instance,  the  effect  which  the  prosecution,  successful  or 
unsuccessful  as  the  case  may  be,  would  have  upon  public  morale  and  order,  and  with 
any  other  consideration  affecting  public  policy.  In  order  so  to  inform  himself,  he  may, 
although  I  do  not  think  he  is  obliged  to,  consult  with  any  of  his  colleagues  in  the 
government  and  indeed,  as  Lord  Simon  once  said,  he  would  in  some  cases  be  a  fool  if 
he  did  not.  On  the  other  hand,  the  assistance  of  his  colleagues  is  confined  to  informing 
him  of  particular  considerations  which  might  affect  his  own  decision,  and  does  not 
consist,  and  must  not  consist,  in  telling  him  what  that  decision  ought  to  be.  The 
responsibility  for  the  eventual  decision  rests  with  the  Attorney  General,  and  he  is  not  to 
be  put,  and  is  not  put,  under  pressure  by  his  colleagues  in  the  matter.  Nor,  of  course, 
can  the  Attorney  General  shift  his  responsibility  for  making  the  decision  on  to  the 
shoulders  of  his  colleagues.  If  political  considerations  which  in  the  broad  sense  that  1 
have  indicated  affect  government  in  the  abstract  arise  it  is  the  Attorney  General, 
applying  his  judicial  mind,  who  iias  to  be  the  sole  judge  of  those  considerations. 

Over  the  years  since  then,  a  number  of  Canadian  Attorneys 
General  have  made  essentially  the  same  point.  In  1978,  for  example. 
Justice  Minister  Ron  Basford  defended  his  handling  of  proceedings 
under  the  Official  Secrets  Act  against  Tom  Cossitt,  a  Member  of 
Parliament,  and  the  Toronto  Sun  newspaper  With  this  argument; 

1  am  aware  that,  since  the  enactment  of  the  Official  Secrets  Act,  this  would  appear  to 
have  been  the  first  occasion  in  Canada  where  consideration  has  to  be  given  to  the 
provisions  of  the  Official  Secrets  Act  and  the  right  of  a  member  of  the  House  to  freely 
express  his  views  in  the  House  in  the  course  of  carrying  on  his  parliamentary  business. 
The  first  principle,  in  my  view,  is  that  there  must  be  excluded  any  consideration  based 
upon  narrow,  partisan  views,  or  based  upon  the  political  consequences  to  me  or  to 
others.  In  arriving  at  a  decision  on  such  a  sensitive  issue  as  this,  the  Attorney  General  is 
entitled  to  seek  information  and  advice  from  others  but  in  no  way  is  he  directed  by  his 
colleagues  in  the  government  or  by  parliament  itself.  That  is  not  to  say  that  the 
Attorney  General  is  not  accountable  to  parliament  for  his  decisions,  which  he  obviously 
is...  Clearly,  I  am  entitled  to  seek  and  obtain  information  from  others,  including  my 
colleague,  the  Solicitor  General,  and  the  Commissioner  of  the  Royal  Canadian 
Mounted  Police  on  the  security  implications  of  recent  disclosures.  This  1  have  done.  In 
my  view,  the  special  position  of  the  Attorney  General  in  this  regard  is  clearly 
entrenched  in  our  parliamentary  practice.  Based  on  these  authorities  and  on  my  own 
experience  as  a  member  of  the  government  for  ten  years,  which  has  included  my  three 
immediate  predecessors,  this  special  position  has  been  diligently  protected  in  theory 
and  in  practice.  In  arriving  at  these  [governing  principles]  1  have  been  guided  by 
recognized  authorities  such  as  Lord  Shaweross,  Edwards,  Erskine  May  and  Bourinot, 
and  more  recently  and  very  helpfully,  many  valuable  discussions  with  Conunonwealth 
Attorneys  General  in  Wiimipeg,  and  more  particularly  my  personal  conversations  at 
that  time  with  the  Attorney  General  of  England  and  Wales  [Mr.  Silkin]  and  the  Lord 
Chancellor  [Lord  Elwyn  Jones]. 


Similar  sentiments  were  expressed  by  Basford’s  successor.  Senator 
Jacques  Flynn: 

Appendix  to  Senate  Debates,  October  18, 1979  with  a  case  which  has  been  referred  to  him,  the  Attorney  General  is 

_ _  ' _  unquestionably  entitled  to  obtain  information  and  advice  from  whatever  sources  he  sees 

fit,  including  his  colleagues  in  Cabinet.  The  course  of  action  which  he  adopts  in 
particular  cases  must,  however,  in  the  last  analysis  be  his  decision.  The  Attorney 
General  does  not  act  on  directions  from  his  colleagues,  other  members  of  Parliament  or 
anyone  else  in  discharging  his  duties  in  the  enforcement  of  the  law.  On  the  other  hand 
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he  must,  of  course,  be  prepared  to  answer  in  Parliament  for  what  he  d(^s.  These 
principles  are  well  known  and  established  not  only  in  Canada,  but  in  the  United 
Kingdom  and  elsewhere  where  the  system  of  Parliamentary  democracy  exists. 


More  recently,  Ontario’s  Attorney  General,  Ian  Scott,  talked  about 
this  same  point : 


( 1 986-87)  29  Crim.  L.Q.  1 87  at  p.  1 90  and  1 9 1 


...issues  of  whether  to  institute  or  discontinue  a  prosecution  are  not  matters  of 
government  policy.  The  Premier  and  Cabinet  have  no  power  to  direct  whether  a 
particular  prosecution  should  be  pursued  or  whether  a  panicular  appeal  should  be 
undertaken.  These  decisions  rest  solely  with  the  Attorney  General,  who  must  be 
regarded  for  these  purposes  as  an  independent  officer,  exercising  a  function  that  in 
many  ways  resembles  the  functions  of  a  judge....  The  absolute  independence  of  the 
Attorney  General  on  questions  of  prosecution  policy  is  accepted  as  an  important 
constitutional  principle. 


H.C.  Debates  (Canada),  Vol.129, 
pp.  18437-38,  August  17, 1988 


In  1988,  John  Crosbie,  a  former  Attorney  General  of  Canada, 
responded  to  a  question  in  the  House  of  Commons  on  behalf  of  the 
then  Attorney  General  this  way: 

Mr.  Speaker,  with  respect  to  the  Borowski  case,  the  Chief  Law  Officer  of  the  Crown, 
the  Attorney  General  of  Canada,  has  filed,  as  he  must  do.  a  brief  in  that  c>se  setting 
forth  a  factum,  setting  forth  the  law  which  the  law  officers  of  the  Crown  feel  to  be 
pertinent  to  the  questions  in  the  appeal.  His  document  is  a  legal  submission,  Mr. 
Speaker,  not  a  statement  of  government  policy.  It  sets  forth  an  analysis  of  the  current 
state  of  the  law  rather  than  being  a  statement  of  what  the  law  might  be  or  should  be. 
That  is  the  position  taken  by  the  Attorney  General,  who,  in  these  matters,  must  operate 
independently  of  the  Government.  The  Government  cannot  direct  the  Attorney  General, 
nor  the  law  officers  of  the  Crown,  as  to  what  legal  opinions  they  must  produce. 

They  must  give  their  unvarnished  legal  opinions,  undeterred  by  government  policy 
and  separate  altogether  from  any  directives  or  directions  of  the  Government.  The 
Attorney  General  asked  the  court  to  postpone  the  appeal  until  Parliament  had  dealt  with 
the  matter  so  that  the  questions  could  be  heard  in  a  legislative  context.  That  was  his 
request  which  the  court  turned  down.  The  matter  is  now  going  forward. 


Although  we  believe  there  is  a  better  understanding  and 
acceptance  of  the  proper  principles  governing  the  exercise  of  the 
Attorney  General’s  prosecutorial  discretion  today,  we  have 
concluded  that  we  should  commend  to  the  attention  of  cabinet 
ministers  and  the  Attorney  General  (and  their  departrhental  officers) 
the  principles  set  out  above  and  the  writings  of  such  leading 
authorities  as  Professors  John  Edwards  and  Philip  Stenning. 

2.5.8  The  role  of  the  local  Crown  prosecutor 

For  the  most  part,  the  powers  of  the  Attorney  General  are 
exercised  by  his  agents,  the  local  Crown  prosecutors. 

Crown  prosecutors  are  appointed  by  the  Attorney  General  and 
must  follow  his  or  her  instructions  in  carrying  out  their  duties.  In  any 
prosecution.  Crown  prosecutors  always  act  as  the  agent  of  the 
Attorney  General,  making  them  the  local  embodiment  of  the 
Attorney  General’s  discretionary  prosecutorial  powers. 

There  has  been  a  full  time  prosecution  service  in  Nova  Scotia  only 
since  1966.  Its  operation  is  based  on  the  Prosecuting  Officers  Act, 
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which  came  into  force  on  July  1,  1960  and  has  not  been  amended 
since  then. 

Under  Sections  5  and  6  of  that  Act,  a  prosecuting  or  assistant 
prosecuting  officer  has  “all  of  the  powers,  authorities  and  duties 
provided  by  the  Criminal  Law  of  Canada  for  prosecutors,  or  for 
prosecuting  officers,  or  for  counsel  for  the  Attorney  General.”  Under 
Section  7  of  the  Act,  the  Attorney  General  can  appoint  a  special 
prosecuting  officer  “if  for  any  reason  the  Attorney  General  considers 
it  in  the  interests  of  the  administration  of  justice  to  do  so.”  Such  an 
appointment  may  be  revoked  by  the  Attorney  General  at  any  time,  or 
the  terms  of  appointment  varied. 

Of  particular  sigrtificance  in  defining  the  legal  relationship 
between  the  Attorney  General  and  Crown  prosecutors  is  Section 
1 1(1)  of  the  Act  which  provides  as  follows; 

The  Attorney  General  may  prescribe  the  duties  of  prosecuting  officers  or  of  a 
prosecuting  officer  and  may  from  time  to  time  issue  instructions  to  prosecuting  officers, 
which  instructions  it  shall  the  duty  of  the  prosecuting  officer  to  observe  and  follow. 


Ptiilip  C.  Stenning, 

Appearing  for  the  Crown  (1986)  Page  31 1 


While  the  local  Crown  prosecutor  is  legally  required  to  follow  the 
lawful  instructions  of  the  Attorney  General  and  is  accountable  for  the 
conduct  of  any  case,  the  local  prosecutor  has  full  responsibility  for 
conduct  of  individual  cases  as  a  practical  matter,  and  only  in  the  most 
exceptional  cases  should  an  Attorney  General  or  senior  departmental 
officers  become  directly  involved.  The  Attorney  General,  of  course, 
remains  ultimately  accountable  for  the  actions  of  the  local 
prosecutors.  This  relationship  was  well  described  by  Mr.  John 
Clement,  when  in  1975,  as  Attorney  General  of  Ontario,  he  stated 
that: 

The  general  supervisory  power  created  in  the  evolution  of  the  common  lav/  and 
confirmed  by  statute  in  Ontario  means  the  local  Crown  Attorney  must  always  be 
accountable  to  the  Attorney  General.  However,  it  must  be  stressed  that  this 
accountability  is  part  of  the  continuum.  While  a  Crown  Attorney  is  accountable  to  the 
Attorney  General,  in  a  very  general  sense,  for  his  behaviour  and  activities  in  the 
administration  of  Justice,  the  Attorney  General  is  accountable  to  Society  specifically 
and  answers  in  the  Legislature  for  the  entire  process  through  which  Justice  is 
administered  in  the  province . 

It  has  never  been  suggested,  however,  that  the  Attorney  General  assume 
responsibility  for  the  day-to-day  administration  of  Justice.  Under  our  system,  the 
Attorney  General  is  ultimately  responsible  to  the  people  while  local  Crown  Attorneys 
are  granted  a  broad  and  generous  area  of  unfettered  discretion  in  criminal  prosecutions. 
Subject  only  to  very  wide  and  general  guidelines  as  to  policy,  the  Crown  Attorney  is 
free  to  decide  whether  or  not  to  launch  a  prosecution,  the  manner  in  which  it  will  be 
prosecuted  and  how  he  will  handle  the  matter  at  trial.  In  all  these  matters  and  in  the 
general  administration  of  Justice  within  his  Jurisdiction,  the  Crown  attorney  knows  that 
he  has  mcwe  than  enough  authority  to  respond  adequately  to  the  situations  in  which  he 
is  involved. 


In  addition  to  being  accountable  to  the  Attorney  General  for  the 
performance  of  their  duties.  Crown  prosecutors  are  accountable  to 
the  courts  and  the  public.  In  that  sense,  the  Crown  prosecutor 
occupies  what  has  sometimes  been  characterized  as  a  quasi-judicial 
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Boucher  v.  The  Queen,  [  1 955)  S.C.R.  1 6  at  23 


R.  V.  log/occo  (198.1),  1 1  C.C.C.Od)  374 
(Ont.C.A.)  at  379 


office,  a  unique  position  in  our  Anglo-Canadian  legal  tradition. 

In  his  judgment  in  a  1955  Supreme  Court  of  Canada  case,  Mr. 
Justice  Rand  gave  classic  expression  to  this  concept: 

It  cannot  be  overemphasized  that  the  purpose  of  a  criminal  prosecution  is  not  to  obtain 
a  conviction,  it  is  to  lay  before  a  jury  what  the  Crown  considers  to  be  credible  evidence 
relevant  to  what  is  alleged  to  be  a  crime.  Counsel  have  the  duty  to  see  that  all  available 
legal  proof  of  the  facts  is  presented:  it  should  be  done  firmly  and  pressed  with 
legitimate  strength  but  it  must  also  be  done  fairly.  The  role  of  prosecutor  excludes  any 
notion  of  winning  or  losing;  his  function  is  a  matter  of  public  duty  which  in  civil  life 
there  can  be  none  charged  with  greater  personal  responsibility.  It  is  to  be  efficiently 
performed  with  an  ingrained  sense  of  the  dignity,  the  seriousness  and  the  justice  of 
judicial  proceedings. 

More  recently,  the  Ontario  Court  of  Appeal  held  that: 


Great  trust  is  placed  in  the  Crown  prosecutor  by  the  courts  and  by  tiie  public.  Heavy 
obligations  are  imposed  upon  him  in  his  quasi-judicia!  role.  To  be  worthy  of  the  trust 
and  reliance  which  is  placed  in  his  office,  he  must  conduct  himself  with  becoming 
dignity  and  fairness. 

Attorneys  General,  and  their  agents,  the  local  Crown  prosecutors, 
clearly  exercise  enormous  discretionary  powers  when  carrying  out 
their  prosecutorial  functions.  At  the  same  time,  the  positions  they 
occupy  are  also  obviously  ones  of  great  trust  that  demand  standards 
of  personal  and  professional  integrity,  competence  and  commitment 
to  fundamental  principles  of  an  equally  high  order. 

2.5.9  The  decision  to  prosecute 

We  start  with  the  fundamental  proposition  that  “justice  must  not 
only  be  done,  but  must  be  seen  to  be  done.”  The  ultimate  test  of 
whether  justice  is  seen  to  be  done,  of  course,  is  how  the  public 
perceives  the  handling  of  any  particular  case.  If  there  is  a  broadly 
held  belief  that  the  justice  system,  or  one  of  its  components,  has 
handled  a  case  unevenly  or  unfairly,  that  is  a  strong  indication 
something  is  amiss.  In  such  a  situation  there  is  truth  to  the  notion  that 
perception  becomes  reality;  like  a  cancer,  it  spreads  insidiously 
throughout  the  community  with  debilitating  and  corrosive  effects 
within  and  without  the  system. 

An  isolated  case  of  substantial  or  perceived  injustice  can  seriously 
damage  the  public’s  confidence  in  the  administration  of  justice.  A 
series  of  such  incidents  can  create  widespread  cynicism  and  lack  of 
faith.  The  Donald  Marshall,  Jr.  case  is  clearly  one  of  substantial 
injustice.  In  the  end,  the  injustices  in  the  Thornhill  investigation  and 
the  MacLean  case  had  more  to  do  with  form  and  process  than 
substance,  but  the  way  in  which  they  were  handled  contributed 
greatly  to  a  widespread  public  perception  that  there  is  a  separate 
system  of  justice  -  with  special  treatment  and  special  advantages  -  for 
those  occupying  positions  of  political  power  and  influence. 

The  result  has  been,  at  best,  public  questioning  of  the  fairness  of 
the  system  and,  at  worst,  a  loss  in  public  confidence  in  the  integrity 
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John  U.  J.  Edwards,  (1969) 
12Crim.  LQ.417at  424 


of  the  system  itself.  Ultimately,  the  integrity  of  the  administration  of 
justice  depends  on  the  integrity,  independence,  character  and 
professional  competence  of  the  law  officers  of  the  Crown. 

Nothing  is  more  calculated  to  engender  disillusionment  with  the  criminal  justice  system 
and  its  constituent  parts  -  the  police,  prosecutors,  judges  or  the  executive  branch  of 
government  -  than  disclosures  indicating  a  susceptibility  to  extraneous  pressures.  1  have 
no  doubt  in  my  mind  that  the  greatest  safeguard  against  the  sullying  of  the  pillars  of 
justice  is  to  be  found  in  the  integrity  and  independence  of  the  individuals  who,  in  their 
respective  capacities,  have  to  administer  the  several  parts  of  the  system.  Without  these 
personal  qualities  any  structure  is  extremely  vulnerable.  The  responsibility  of 
government  is  to  create  the  kind  of  machinery  that  will  assist,  rather  than  prejudice,  the 
fulfillment  of  those  ideals  which  are  essential  to  maintaining  public  confidence  in  the 
criminal  justice  system. 

While  those  personal  qualities  of  independence  and  integrity  are 
the  foundation  of  the  system,  they  must  be  supported  by  an 
organizational  structure  that  provides  checks  and  balances  against 
potential  abuse. 

We  have  considered  a  number  of  alternative  models  in  order  to 
come  up  with  a  workable  framework  for  the  exercise  of  prosecutorial 
decision-making.  Edwards,  in  his  research  for  the  Commission, 
described  six  prevalent  models  for  such  decision-making.  (Volume  5, 
Pages  96-98)  We  also  considered  a  series  of  alternative  approaches 
reflected  in  the  systems  in  the  Republic  of  Ireland,  Northern  Ireland, 
Scotland  and  New  Zealand.  In  addition,  we  looked  at  the  American 
experience  with  an  Office  of  Special  Prosecutor  or  Independent 
Counsel,  which  developed  in  response  to  the  Watergate  affair  of  the 
early  1970s. 

In  considering  and  evaluating  the  appropriateness  of  all  of  these 
various  approaches  to  the  Canadian  and  Nova  Scotian  context,  we 
have  been  guided  by  several  principles.  The  first  is  that  any  model 
must  ensure  the  maximum  degree  of  independence  from  improper 
extraneous  influences  in  the  conduct  of  prosecutions.  A  closely 
related  principle  is  that  parliamentary  or  legislative  accountability  for 
the  exercise  of  prosecutorial  decision-making  in  individual  cases 
must  be  maintained. 

The  challenge  has  been  to  find  the  model  that  best  reflects  the 
right  blend  of  independence  and  accountability.  We  believe  it  is 
essential  to  our  system  of  Justice  that  a  minister  of  the  Crown 
continue  to  be  responsible  to  answer  for  the  administration  of  justice 
in  the  legislature.  Even  if  the  Attorney  General  were  a  non-political, 
independent  public  servant,  we  believe  it  would  be  essential  that  that 
individual  continue  to  be  accountable  to  the  legislature. 

That  is  why  we  reject  the  concept  of  a  totally  independent  Director 
of  Public  Prosecutions  (or  Attorney  General),  who  would  be 
accountable  to  no  one  except  his  or  her  conscience  and  the  law.  We 
also  reject  the  concept  of  a  “special  prosecutor”  appointed  on  an  ad 
hoc  basis  because  we  believe  a  properly  structured  organization 
staffed  with  competent  individuals  should  provide  the  necessary 
independence  in  the  prosecutorial  process. 
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In  order  to  guarantee  the  maximum  independence  in  prosecutorial 
decisions,  we  believe  it  is  vital  that  the  minister  of  the  Crown 
responsible  for  the  administration  of  justice  become  involved  in  the 
disposition  of  individual  cases  only  in  the  most  exceptional 
circumstances  and  that  the  nature  and  extent  of  any  such  involvement 
be  publicly  recorded. 

As  a  matter  of  principle,  we  do  not  believe  it  is  appropriate  for  the 
Attorney  General  to  become  involved  in  day-to-day  decisions 
affecting  individual  cases,  but  we  recognize  there  will  be  exceptional 
circumstances  in  cases  that  raise  public  interest  issues  with 
significant  implications  for  the  public  at  large.  We  believe  such 
considerations,  which  are  admittedly  political  in  the  broad  sense  of 
the  word,  are  legitimate  factors  to  be  weighed  in  the  exercise  of 
prosecutorial  discretion.  The  important  point,  however,  is  that  these 
must  be  made  public. 

As  a  result  of  all  of  thpse  considerations,  we  are  recommending 
creation  of  the  office  of  an  independent  Director  of  Public 
Prosecutions  in  Nova  Scotia.  We  believe  that  the  creation  of  such  an 
office,  similar  to  the  one  adopted  in  the  Commonwealth  of  Australia, 
will  go  a  long  way  to  restoring  the  public’s  belief  that  their  criminal 
justice  system  is  being  administered  properly  and  with  fairness  to  all. 

RecommendaHon  35 


We  recommend  that: 

(a)  there  be  created  by  statute  the  office  of  Director  of  Public 
Prosecutions,  and  that  the  holder  of  this  office: 

(i)  be  a  member  of  the  bar  of  Nova  Scotia  (or  equivalent)  for  a 
minimum  often  years; 

(ii)  be  appointed  by  the  Governor  in  Council  after  consultation 
with  the  officers  of  the  Nova  Scotia  Barristers  Society  and  with 
the  two  Chief  Justices  of  the  Superior  Courts  in  Nova  Scotia, 
for  a  term  often  years,  with  eligibility  for  re-appointment; 

(Hi)  be  removable  for  cause  by  the  Governor  in  Council  only 
after  a  resolution  from  the  provincial  legislature  approving 
such  action; 

(iv)  be  paid  and  given  employment  benefits  not  less  than  those 
of  a  judge  of  the  County  Court  of  Nova  Scotia,  and  have  the 
status  of  a  departmental  “deputy  head" ; 

(b)  the  duties  and  responsibilities  of  the  Director  of  Public 
Prosecutions  include: 

(i)  the  exercise  of  all  of  the  functions  of  the  Attorney  General 
as  agent  and  deputy  of  the  Attorney  General  in  relation  to  the 
administration  of  criminal  Justice  in  the  province,  subject  to 
paragraph  (c)  below;  and  in  particular; 

(ii)  regular  consultation  with  the  Attorney  General  concerning 
all  aspects  of  public  prosecution  and  the  administration  of  the 
prosecution  service; 

(iii)  the  direction  of  the  prosecution  service  of  the  province. 
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including  supei'vision  of  those  functions  presently  exercised  h\ 
the  Director  (Prosecutions)  and  the  Director  (Criminal): 

(iv)  the  presentation  of  an  annual  report  to  the  Attorney 
General  on  the  conduct  of  public  prosecutions  in  the  province, 
which  shall  describe,  among  other  matters,  any  personal 
interventions  by  the  Attorney  General  pursuant  to  paragraph 
(c)(i); 

(c)  the  Attorney  General  continue  to  exercise  the  duties  and 
responsibilities  traditionally  accorded  to  that  office  in  relation  to  the 
administration  of  criminal  justice,  subject  only  to  the  limitations 
which  follow: 

(i)  where  he  or  she  deems  it  necessary,  the  Attorney  General 
may  intervene  in  a  prosecution  contrary  to  the  advice  of  the 
Director  of  Public  Prosecutions  but  only  through  the  use  of 
written  instructions  which  shall  be  published  within  30  days  of 
their  issuance  in  the  Royal  Gazette,  or  following  expiry  of  the 
appeal  period,  whichever  is  later; 

(ii)  the  Attorney  General  shall,  after  consultation  with  the 
Director  of  Public  Prosecutions,  issue  guidelines  for  the 
exercise  of  prosecutorial  discretion  which  shall  be  tabled  in  the 
provincial  legislature  as  soon  as  is  practicable  after  their 
issuance;  and 

(iii)  the  Attorney  General  shall  table  in  the  provincial 
legislature  as  soon  as  is  practicable  the  annual  report  received 
from  the  Director  of  Public  Prosecutions  pursuant  to 
paragraph  (b)(iv). 


In  the  summer  of  1989  the  Nova  Scotia  Government  advertised  for 
a  position  entitled  “Director  of  Public  Prosecutions”,  This  position 
was  described  as  being  one  of  independence  with  security  of  tenure. 
The  position  is  however,  non-statutory,  and  accordingly,  as  an  Order 
in  Council  appointee,  the  DPP’s  authority  will  inevitably  be  subject 
to  the  views  of  Cabinet,  In  Recommendation  35  we  have 
recommended  that  the  office  of  DPP  be  statutory.  We  have  made  this 
recommendation  because  we  believe  that  public  confidence  in  the 
administration  of  justice  in  Nova  Scotia  is  lacking,  and  that  there  is  a 
perception  of  political  interference.  A  DPP  who  is  not  protected  by 
statute  is  not  a  satisfactoiy  solution  to  this  lack  of  confidence. 

2.5.10  The  police  • 

From  our  review  of  the  Marshall,  Thornhill  and  MacLean  matters, 
it  is  clear  the  police  do  not  consistently  exercise  their  independent 
right  to  commence  an  investigation  and  lay  a  charge.  If  the  criminal 
justice  system  is  to  function  fairly,  the  police  must  carry  out  their 
responsibilities  without  being  influenced  by  extraneous 
considerations. 
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Inherent  in  the  principle  of  police  independence  is  theVight  of  the 
police  to  determine  whether  to  commence  an  investigation.  While  the 
responsible  ministry  can  set  general  policies  with  respect  to  all 
policing  matters,  including  investigations,  no  police  force  should 
consider  that  it  requires  authorization  from  the  Crown  before 
commencing  an  investigation. 

We  recognize  that  cooperative  and  effective  consultation  between 
the  police  and  the  Crown  is  also  essential  to  the  proper 
adminikration  of  justice.  But  under  our  system,  the  policing  function 
-  that  of  investigation  and  law  enforcement  -  is  distinct  from  the 
prosecuting  function.  We  believe  the  maintenance  of  a  distinct  line 
between  these  two  functions  is  essential  to  the  proper  administration 
of  justice. 

Recommendation  36 


W?  recommend  that  the  following  policy  statement  be  included  in 
the  Crown  Prosecutors'  Manual: 

(a)  in  the  investigation  of  offences  prior  to  the  laying  of  charges,  it 
is  understood  that  the  police  officers  are  to  carry  out  their  duties  in 
accordance  with  the  law  and  general  standards,  practices  and 
policies  established  by  the  Solicitor  General,  but  in  consultation 
with  the  appropriate  Crown  prosecutor  where  necessary;  and 

(b)  after  the  laying  of  charges,  police  shall  carry  out  any 
investigations  in  accordance  with  the  instructions  of  the  Attorney 
General  or  appropriate  prosecutor  with  a  view  to  preparation  of  the 
case  for  presentation  in  court. 


We  believe  that  the  right  of  the  police  to  lay  a  charge  ensures 
protection  of  the  common  law  position  of  police  independence  and 
acts  as  an  essential  check  on  the  power  of  the  Crown.  As  one  Nova 
Scotia  Crown  prosecutor  put  it  in  our  survey: 

Volume  6,  Poge  48  Provides  a  check  on  power  of  Crown;  if  Crown  could  order  that  a  charge  not  be  laid, 

-  there  is  no  accountability  and  the  whole  procedure  would  be  secret;  if  police  lay 

charge  -  Crown  must  determine  its  future  in  open  court  (i.e.  withdrawal,  stay,  charge, 
proceed). 

There  are  cogent  arguments  for  the  Crown  to  screen  potential 
police  charges,  including  the  suggestion  that  the  police  too  often 
overcharge,  or  charge  inappropriately  or  inadequately  with  the  result 
that  it  creates  inefficiencies  in  the  system  and  extreme  prejudice  to 
the  accused. 

Balance  must  be  maintained  between  the  right  of  the  police  to  lay 
a  charge  and  the  right  of  any  citizen  not  to  be  charged  without  a 
thorough  Investigation  and  due  consideration.  While  our  system 
clings  to  the  presumption  of  innocence,  it  is  an  inescapable  fact  that 
charging  an  individual  results  in  damage  to  that  individual  and  his  or 
her  reputation  or  career  that  is  all  but  irreparable. 
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We  do  not  wish  to  interfere  with  the  right  of  the  police  to  lay  a 
charge,  but  when  competent  Crown  law  officers  give  advice  in  good 
faith,  we  believe  that  advice  should  be  rejected  only  after  careful 
consideration.  If  there  is  a  disagreement,  it  should  be  first  discussed 
between  the  police  force  and  the  Department  of  Attorney  General  at 
correspondingly  higher  levels.  If  a  disagreement  still  exists  after 
pursuing  such  discussions  to  the  highest  level  on  each  side,  the  police 
should  then,  if  they  still  feel  it  is  warranted,  lay  the  charge.  The 
police  department  should  have  a  clear  written  policy  setting  out  the 
steps  to  be  taken  in  the  event  of  a  disagreement  between  the  police 
and  Crown  respecting  the  laying  of  a  charge. 

There  should  be  increased  and  more  effective  consultation 
between  the  police  and  the  Crown  in  preparing  charges  in  order  to 
eliminate  problems  of  overcharging  or  poorly  drawn  charges.  At  the 
same  time,  there  should  also  be  a  system  of  post-charge  screening  to 
facilitate  the  elimination  of  unnecessary  charges  prior  to  arraignment 
and  the  termination  of  prosecutions  that  ought  not  to  go  forward. 

This  issue  was  carefully  considered  by  the  1981  Philips  Royal 
,  Commission  on  Criminal  Procedure  in  the  United  Kingdom.  We 
agree  with  the  following  philosophy  and  underlying  principles: 


Report  of  the  Royal  Commission  on  Criminol 
Procedure  (19811,  Pages  146-149 


We  want  to  secure  that  after  a  clearly  defined  point  during  the  preparation  of  a  case  for 
trial  and  during  its  presentation  at  trial  someone  with  legal  qualifications  makes  the 
variety  of  decisions  necessary  to  ensure  that  only  properly  selected,  prepared  and 
presented  cases  come  before  the  court  for  disposal;  and  to  do  that  without  diminishing 
the  quality  of  police  investigation  and  preliminary  case  preparation  and  without 
increasing  delays. 

In  order  best  to  attain  this  we  would  leave  with  the  police  complete  responsibility 
for  investigating  offences  and  for  making  the  initial  decision  whether  to  bring  the 
matter  before  a  court  (that  is,  under  present  procedures,  whether  to  charge  or  to  apply 
to  the  court  for  issue  of  a  summons  or  warrant  of  arrest),  or  to  take  no  proceedings.  It 
also  includes  the  decision  whether  to  caution  as  an  alternative  to  prosecution  which  in 
our  view  should  continue  to  be  the  responsibility  of  the  police....  Once  that  initial 
decision  has  been  taken  the  case  is  within  the  jurisdiction  of  the  court.  This  seems  to  us 
to  be  the  clearest  point  which  for  the  purpose  of  legislation,  can  be  used  to  mark  the 
division  in  responsibilities  of  the  police  and  the  prosecutor.  After  that  point  the  case 
should  become  the  responsibility  of  the  latter...;  he  may  then  on  the  information  before 
him  decide  to  proceed  as  charged,  or  to  modify  or  withdraw  the  charges.  In  practice 
there  is,  of  course,  a  variety  of  decisions  taken  as  a  case  is  being  prepared  for  trial  and 
is  being  tried.  Those  decisions  will  be  for  the  prosecutor;  and  it  is  in  that  sense  that  he 
will  have  responsibility  for  the  conduct  of  the  case  once  the  initial  decision  to  proceed 
has  been  taken. 

...The  police  will  retain  unimpaired  their  law  enforcement  role  and  the  primary 
responsibility  for  bringing  detected  offenders  before  the  courts.  Because  of  this  the 
police  will  have  to  develop  their  cases  as  well  as  they  can...,  and  where  they  have  any 
doubt  or  need  guidance  on  points  of  law  or  evidence  will  consult  the  local  prosecutor 
before  they  initiate  proceedings,  ...Thus  the  police  will  be  required  to  sustain  their 
standards  of  training  and  performance  in  all  aspects  of  their  investigative  work, 
including  case  preparation.  The  prosecutor  will  liave  an  independent  roie  in  the  later 
stages  of  the  process  and  an  enhanced  status  because  of  that.  His  experience  of  the 
courts’  view  of  cases  that  are  improperly  brought  in  terms  of  the  public  interest  will 
enable  him  to  act  as  an  additional  filter  on  proceeding  with  such  cases  and  his  role  and 
status  in  the  system  will  add  weight  to  his  advice  to  the  police  on  these  types  of  case 
before  the  initial  decision  to  proceed  is  taken.  The  system  is,  therefore,  one  which 
depends  upon  cooperation,  with  checks  and  balances  operating  within  a  framework  in 
which  all  are  seeking  the  same  objectives. 
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Campbell  v.  Attorney  General  of  Ontario  ( 1 987), 
31  C.C.C.|3d)  289  (Ont.  H.C.)  ot  292 


...Drawing  the  line  at  the  point  of  charge  both  recognizes  the  need  fo>  the  police  to 
continue  to  have  discretion  over  the  initiation  of  proceedings  as  an  essential  element  to 
their  law  enforcement  role  and  has  the  merit  of  being  clear  cut.  We  do  not  imagine  that 
it  will  eliminate  ail  disputes  since  whenever  issues  are  delicately  balanced  one  must 
expect  debate  and  possible  disagreement.  But  we  expect  there  to  be  consultation,  as 
there  is  now.  The  police  and  the  prosecutor  will  be  aware  of  the  other’s  interests  and 
responsibilities.  As  we  have  observed  earlier  the  roles  are  interdependent.  They  must 
inevitably  work  in  partnership. 

In  Nova  Scotia,  there  clearly  has  been  confusion  over  the  question 
of  the  police’s  unfettered  right  to  lay  charges.  In  the  TTiomhill 
investigation,  for  example.  Deputy  Attorney  General  Gordon  Coles 
strongly  believed  that  he,  acting  for  the  Attorney  General,  had  the 
right  to  instruct  the  RCMP  not  to  lay  charges.  Although  the  RCMP 
did  not  accept  the  validity  of  this  position,  they  did  acquiesce  in  the 
face  of  the  Attorney  General’s  wishes. 

We  believe  the  most  appropriate  way  to  handle  such  situations  is 
reflected  in  the  way  the  Morgentaler  matter  in  Campbell  v.  Attorney 
General  of  Ontario  was  dealt  with  by  Ontario  Attorney  General  Ian 
Scott.  After  the  charges  were  laid,  Scott  stayed  proceedings  in  open 
court  and  publicly  stated  the  reasons  for  his  decision. 

Constitutional  authority  in  this  country,  and  the  United  Kingdom,  makes  it  plain  that 
the  decision  to  investigate  alleged  offences  and  to  lay  charges  is  the  constitutional 
responsibility  of  the  police.  The  Crown  Law  Office  must  determine  how  and  when  to 
proce^  with  charges  once  they  are  laid.  In  1925  Sir  John  Simon  made  it  plain  that 
there  was  no  obligation  to  prosecute  merely  because  there  is  what  the  lawyers  call  ‘a 
case’. 

The  discretion  of  the  Attorney  General  to  proceed  with  a  charge  in  any  given  time, 
now  or  later,  is  a  quasi-judicial  one  in  which  the  effect  of  the  prosecution  upon  the 
administration  of  law  and  of  government  in  the  abstract  must  be  considered. 


In  this  case,  the  police  advised  the  Attorney  General  that  they 
intended  to  lay  charges.  The  Attorney  General  acknowledged  their 
right  to  do  so,  but  advised  that  he  would  enter  a  stay  once  charges 
were  laid.  He  did  not  attempt  to  interfere  with,  or  direct,  the  police  in 
this  case.  We  agree  with  Scott  that  the  proper  resolution  of  this 
difference  of  opinion  was  through  an  open  and  public  process  in 
which  each  authority  exercised  its  proper  constitutional 
responsibilities. 

Recommendation  37 


We  recommend  that: 

(a)  police  officers  be  informed  in  general  instructions  from  the 
Solicitor  General  that  they  have  the  ultimate  right  and  duty  to 
determine  the  form  and  content  of  charges  to  be  laid  in  any 
particular  case  according  to  their  best  judgment,  subject  to  the 
Crown’s  right  to  withdraw  or  stay  the  charges  after  they  have  been 
laid; 

(b)  within  each  police  force  there  be  a  clear  written  policy  on 
resolving  disagreements  between  police  and  Crown  over  the  laying 
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of  charges,  and  that  such  policy  provides  that  no  charge  shall  he 
laid  contrary  to  the  advice  of  the  Crown  unless  and  until  discussions 
have  been  held  between  the  highest  levels  of  police  and  Crown: 

(c)  within  each  police  force  and  within  the  Department  of  Attorney 
General  there  be  a  clear  written  directive  requiring  absolute 
confidentiality  and  secrecy  of  the  identity  of  persons  being 
investigated  other  than  on  a  need  to  know  basis  within  the  police 
force  and  the  Department; 

(d)  prosecutors  be  informed  in  general  instructions  from  the 
Attorney  General  that  police  officers  have  the  right  and  the  duty  to 
determine  the  form  and  content  of  charges  to  be  laid  in  any 
particular  case,  subject  to  the  Crown’s  right  to  withdraw  or  stay  the 
charges  after  they  have  been  laid; 

(e)  police  officers  and  Crown  prosecutors  be  informed  by  their 
respective  departmental  superiors  that  police  are  encouraged  to 
consult  with  the  appropriate  prosecutor  concerning  the  drafting  of 
informations,  where  ^uch  consultation  might  be  thought  useful;  and 

(f)  the  Attorney  General  institute  a  system  of  post-charge 
screening  in  appropriate  locations  in  the  province  ( initially  as  a 
pilot  project)  to  ensure  that  no  charges  which  are  not  strictly 
necessary  in  accordance  with  the  evidence  dnd  the  public  interest 
shall  go  forward. 


2.5.1 1  Termination  of  prosecution  *  public  interest  factors 

The  Crown  bears  the  final  burden  of  deciding  whether  a 
prosecution  will  actually  take  place.  Although  the  police  usually  only 
lay  a  charge  after  a  proper  investigation  and  after  the  Crown,  at  least 
in  complex  cases,  agrees  there  is  sufficient  evidence  to  sustain  a 
conviction,  the  Crown  remains  the  guardian  of  the  public  interest  - 
occasionally  it  may  be  decided  that  the  public  interest  requires  that 
an  otherwise  well-founded  prosecution  should  not  proceed. 

In  the  words  of  Lord  Shawcross: 

Draft  English  Criteria  for  Prosecution,  *his  country  - 1  hope  it  never  will  be  -  that  suspected 

cited  in  Volume  6,  Page  50  criminal  offences  must  automatically  be  the  subject  of  prosecution.  Indeed  the  very 

- ! _  first  Regulations  under  which  the  Director  of  Public  Prosecutions  worked  provided  that 

he  should...  prosecute  ‘wherever  it  appears  that  the  offence  or  the  circumstances  of  its 
commission  is  or  are  of  such  a  character  that  a  prosecution  in  respect  thereof  is  required 
in  the  public  interest’.  That  is  still  the  dominant  consideration. 


While  decisions  to  discontinue  a  prosecution  in  the  “public 
interest”  must  be  made  on  a  case-by-case  basis,  there  should  be  clear 
direction  on  what  types  of  considerations  are  properly  in  the  public 
interest.  At  present,  there  is  no  such  direction  in  Nova  Scotia.  In 
exploring  this  subject  in  his  research.  Professor  Archibald  found  that; 
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...responses  to  the  Crown  Survey  give  great  cause  for  concern.  They  indicate  on  the 
part  of  many  prosecutors  a  basic  lack  of  understanding  of  what  has  traditionally  been 
conceived  of  as  an  important  aspect  of  the  exercise  of  prosecutorial  discretion.  Tins 
may  be  attributable  to  an  inadequate  grounding  in  cnminal  law  theory  during  their 
basic  legal  training.  However,  it  is  clear  that  the  Depanment  of  the  Attorney  General  is 
not  correcting  this  misconception  over  public  interest  factors  in  the  prosecution  of 
offences.  The  Blue  Binders  of 'Advice  to  Prosecuting  Officers'  do  not  address  these 
issues  and  the  apprehensiveness  of  the  Director  (Prosecutions)  on  the  issue  would  not 
lead  one  to  conclude  that  matters  are  being  clarified  regularly  in  other  ways...  To 
prevent  injustices  and  the  costs  of  needless  prosecutions,  a  public  interest  policy  ought 
to  be  developed.  Such  policies  have  been  developed  in  England,  Australia  and  the 
United  States,  and  provide  a  rational  basis  for  identifying  the  public  interest  factors 
which  should  lead  a  prosecutor  not  to  prosecute  even  where  the  evidence  would 
allow  it. 

During  the  public  hearings,  we  were  told  of  a  shoplifting  case  that 
occurred  in  Sydney.  The  police  laid  charges  but,  prior  to  trial,  a 
friend  of  the  accused  contacted  Deputy  Attorney  General  Coles 
about  the  case.  Without  first  contacting  the  local  Crown  prosecutor 
or  reviewing  the  file,  he  instructed  the  local  prosecutor  to  withdraw 
the  charge.  The  prosecutor  complied,  stating  in  open  court  that  he 
had  been  instructed  to  withdraw  the  charge. 

Coles  testified  that  he  issued  his  instruction  because  of  the  health 
and  age  of  the  accused,  and  the  fact  that  the  accused  was  no  longer  a 
resident  of  the  area.  WTiatever  the  legitimacy  of  the  actual  decision 
itself,  the  direct  intervention  by  the  Deputy  Attorney  General, 
following  a  phone  call  from  a  friend  of  the  accused,  is  a  blatant 
misuse  of  authority.  To  issue  instructions  to  withdraw  a  charge 
without  consulting  the  responsible  prosecutor  and  without  reviewing 
the  facts  of  the  case  can  only  be  described  as  a  highly  improper 
exercise  of  prosecutorial  discretion.  Such  improper  and  unprincipled 
interference  can  only  lend  credence  to  a  public  perception  that  justice 
varies  according  to  who  you  know. 

Recommendation  38 


We  recommend  that: 

(a)  the  Attorney  General  promulgate  a  clearly  stated  policy 
concerning  the  public  interest  factors  which  should,  and  should  not, 
be  considered  in  deciding  whether  to  undertake  or  stop  a 
prosecution  even  in  the  face  of  evidence  which  could  sustain  a 
conviction: 

(b)  the  factors  which  might  arise  for  consideration  in  determining 
whether  the  public  interest  requires  a  prosecution,  include: 

(i)  the  triviality  of  the  alleged  offence  or  that  it  is  of  a 
“technical"  nature  only; 

(ii)  the  age,  physical  health,  mental  health  or  special  infirmity 
of  an  alleged  offender  or  witness; 

(iii)  the  staleness  of  the  alleged  offence; 

(iv)  the  degree  of  culpability  of  the  alleged  offender 
(particularly  in  relation  to  other  alleged  parties  to  the  offence): 

(v)  the  likely  effect  of  a  prosecution  on  public  order  and 
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morale;  ^ 

(vi)  the  obsolescence  or  obscurity  of  the  law; 

(vii)  whether  the  prosecution  would  be  perceived  as  counter¬ 
productive  (such  as  by  making  a  “martyr"  of  an  alleged 
offender  or  by  providing  publicity  to  an  alleged  hate 
propagandist); 

(viii)  the  availability  or  efficacy  of  any  alternatives  to 
prosecution  in  the  light  of  the  purposes  of  the  criminal 
sanction; 

(ix)  the  prevalence  of  the  alleged  offence  and  any  related  need 
for  deterrence; 

(x)  whether  the  consequences  of  any  resulting  conviction  would 
be  unduly  harsh  or  oppressive; 

(xi)  any  entitlement  of  the  State  or  other  person  to 
compensation,  reparation  or  forfeiture  if  prosecution  action  is 
successful; 

(xii)  the  attitude  of  the  victim  of  the  alleged  offence  to  a 
prosecution; 

(xiii)  the  likely  length  and  expense  of  a  trial; 

(xiv)  whether  the  alleged  offender  is  willing  to  cooperate  in  the 
investigation  or  prosecution  of  others-,  or  the  extent  to  which  he 
or  she  has  already  done  so; 

(xv)  the  likely  outcome  in  the  event  of  a  finding  of  guilt,  having 
regard  to  the  sentencing  options  available  to  the  court; 

(xvi)  the  necessity  for  the  maintenance  of  public  confidence  in 
legislatures,  courts  and  the  administration  of  justice; 

(c)  the  factors  which  are  to  be  excluded  from  consideration  in 
determining  whether  the  public  interest  requires  a  prosecution, 
include: 

(i)  the  alleged  offender  s  race,  religion,  sex,  national  origin, 
political  associations,  or  beliefs; 

(ii)  the  prosecutor’s  personal  feelings  concerning  the  victim  or 
the  alleged  offender; 

(iii)  any  partisan  political  advantage  or  disadvantage  which 
might  flow  from  the  decision  to  undertake  or  stop  a 
prosecution;  or 

(iv)  the  possible  effect  on  the  personal  or  professional 
circumstances  of  those  responsible  for  the  prosecution 
decision; 

(d)  where  the  prosecutor  decides  not  to  undertake  or  to  stop  a 
prosecution  by  reason  of  a  public  interest  factor  such  as  those 
mentioned  in  (b),  a  notation  of  this  decision  be  placed  in  the  file 
relating  to  the  case  in  question; 

(e)  the  Solicitor  General  bring  the  foregoing  public  interest  factors 
relevant  to  the  prosecution  of  offences  to  the  attention  of  police 
forces  operating  within  the  province. 
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C.  Principal  Aspects  of  the  Committee's  Recommendations 
1.  The  Role  and  Responsibility  of  Counsel  and  the  Police 

In  order  to  command  public  confidence,  the  administration  of  criminal  justice  must  operate 
fairly,  with  integrity,  and  with  such  reasonable  expedition  as  is  consistent  with  the  other 
objectives  of  the  criminal  justice  system.  As  one  former  Crown  counsel,  also  an  elected 
Bencher,  said  to  the  Committee,  the  objea  is  not  to  put  as  many  accused  as  possible  in  jail 
as  quickly  as  possible,  but  to  achieve  justice. 

An  accused  is  entitled  to  his  or  her  legal  and  constitutional  protections  as  a  matter 
of  right.  Among  the  constitutional  rights  of  an  accused  is  the  right  to  be  presumed  innocent 
until  proven  guilty  beyond  a  reasonable  doubt  in  a  fair  and  public  hearing  before  an 
independent  and  impartial  tribunal.  These  rights  may  of  course  be  waived,  for  example,  by 
a  plea  of  guilty,  subject,  of  course,  to  the  Court's  overriding  duty  to  preserve  the  integrity 
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of  its  process.  In  many  cases,  it  is  to  the  advantage  of  an  accused  who  is  guilty  to  plead 
guilty  at  the  earliest  reasonable  opportunity. 

Fairness  requires  the  Crown  prosecutor  to  disclose  to  the  accused  the  case  he  or  she 
must  meet,  and  to  disclose  to  the  accused  any  evidence  in  the  Crown's  possession  or  under 
the  Crown's  control  that  is  favourable  to  the  accused.  The  requirement  of  fairness  does  not, 
however,  preclude  due  regard  being  paid  to  matters  such  as  the  privacy  of  innocent  people, 
or  the  protection  of  the  safety  of  witnesses. 

The  police.  Crown  counsel,  and  defence  counsel  are  integral  parts  of  the  criminal 
justice  system,  even  though  they  perform  different  functions.  In  discharging  their  respective 
functions,  it  is  the  duty  of  each  to  act  responsibly  and  with  integrity.  Responsibility  and 
integrity  are  fundamental  to  the  discharge  of  the  duties  of  the  police.  Crown  counsel,  and 
defence  counsel  alike,  and  any  failure  in  this  respect  undermines  public  confidence  in  the 
administration  of  criminal  justice. 

The  need  for  all  participants  in  the  early  stages  of  the  criminal  justice  process  to  act 
with  uncompromising  integrity  cannot  be  overstated.  Integrity  on  the  part  of  all  is  a  crucial 

r 

assumption  that  underhes  virtually  all  of  the  Committee's  recommendations  and  discussions. 
Integrity  is,  of  course,  the  highest  professional  duty  of  counsel,  as  an  officer  of  the  Court.^^ 
Likewise,  it  is  the  essence  of  a  police  officer's  oath  of  office.^  As  one  member  of  the 
Court  of  Appeal  observed  to  the  Committee,  without  integrity,  no  system  of  justice,  no 
matter  how  ingeniously  designed  and  lavishly  funded,  can  function.  This  is  particularly  true 
of  the  early  stages  of  the  criminal  justice  process. 


The  Law  Society  of  Upper  Canada,  Rules  of  Professional  Conduct,  Rule  1,  Integrity. 

O.  Reg  144/91  under  s.  45  of  the  Police  Services  Act,  R.S.O.  1990,  c.  P.15;  Ontario  Gazette,  Vol.  124-16, 
pp.  1467-68,  20  April,  1991. 
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The  Supreme  Court  of  Canada,  in  R.  v.  Swain  (1991),  5  C.R.  (4th)  253  at  281,  has 
recently  reaffirmed  the  long-settled  notion  that  our  system  of  criminal  justice  is  essentially 
adversarial.  Accordingly,  criminal  proceedings  continue  to  be  in  large  measure  driven  by 
the  actions  of  counsel  on  behalf  of  either  the  Crown  or  defence,  which  contrasts  with 
inquisitorial  systems  of  justice  where  the  Court  may  in  large  measure  direct  the  inquiry  into 
alleged  criminal  wrongdoing.  The  many  necessary  steps  that  precede  the  trial  of  a  criminal 
action  are  in  an  adversarial  context  undertaken  by  counsel,  without  supervision.  It  is  Crown 
counsel,  in  consultation  with  the  police  and  victims  and,  perhaps,  defence  counsel,  who 
decide  what  charges  are  to  be  taken  to  court.  It  is  Crown  counsel,  again,  perhaps,  in 
consultation  with  the  police,  who  make  initial  decisions  about  disclosure.  It  is  Crown  and 
defence  counsel  who  decide,  subject  to  rulings  on  admissibility,  what  evidence  will  be 
presented  for  consideration  by  the  Court.  And  it  is  Crown  and  defence  counsel,  after 
consultations  or  instructions,  who  conduct  in  their  entirety  the  resolution  discussions  that 
spell  the  outcome  of  such  a  vast  proportion  of  the  charges  coming  before  the  courts. 

All  of  these  decisions  precede  a  trial  in  open  court,  and  therefore,  for  the  most  part, 
precede  formal  judicial  supervision.  However,  all  of  these  decisions  have  potential  to 
gravely  affect  the  liberty  and  well-being  of  the  accused,  and,  in  some  instances,  the  victim 
or  other  witnesses.  Charging  decisions  determine  whether  an  accused  must  face  the  anxiety, 
expense,  and  perhaps  embarassment  of  a  criminal  trial.  When  the  evidence  is  strong, 
charging  decisions  may  in  large  measure  determine  whether  there  will  be  a  conviction. 
Charging  decisions  may  affect  an  accused's  liberty  for  years,  including  both  pre-  and  post¬ 
trial  liberty.^^  On  the  other  hand,  charging  decisions  that  are  not  appropriately  sensitive 
to  the  devastation  suffered  by  the  victim  may  engender  considerable  trauma  and 
disillusionment  on  the  part  of  the  victim  with  the  administration  of  criminal  justice,  and  may 
open  the  justice  system  to  criticism  from  the  public  at  large.  Sexual  assault,  for  example, 
has  been  said  to  be  a  much  under-reported  crime,  due  in  part  to  a  perceived  failure  by  the 
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justice  system  to  respond  to  the  plight  of  the  victim.'"’  (The  current  growth  in  frequency 
of  sexual  assault  prosecutions  is,  however,  evidence  that  the  situation  is  changing.) 
Disclosure  decisions,  made  by  the  Crown  and  investigative  agencies,  are  no  less  important. 
We  need  look  no  further  than  the  factual  findings  of  the  recent  Royal  Commission  on  the 
Donald  Marshall,  Jr.,  Prosecution  for  telling  examples  of  non-disclosure,  both  before  and 
after  conviction,  that  would  have  meant,  in  the  opinion  of  the  Royal  Commissioners,  a  not 
guilty  verdict  at  trial  or  re-trial,^  instead  of  years  of  incarceration  for  a  murder  that  Mr, 
Marshall  did  not  commit.  On  the  other  hand,  the  very  lives  of  confidential  informants  are 
greatly  at  risk  in  some  undercover  investigations  if  disclosure  is  net  handled  with  sensitivity 
and  careful  timing.  In  other  words,  disclosure  decisions  can  be  literally  a  matter  of  life  or 
death  for  confidential  informants.  Third,  plea  resolution  decisions  obviously  have  significant 
and  potentially  long-lasting  consequences  for  accused  persons,  given  the  difficulty  of  setting 
aside  a  plea  entered  into  with  the  advice  of  counsel,^  and  given  the  law  that  joint 
submissions  as  to  sentence,  although  not  decisive,  are  entitled  to  great  weight.^.^ 

Much  has  been  said  and  written  about  the  judge  as  decision  maker  in  the  criminal 
trial,  and  the  highest  standard  of  integrity  expected  of  him  or  her  in  discharging  such  an 
important  responsibility.  It  is  easy  to  see  from  the  foregoing,  however,  that  while  the  judge 
is,  of  course,  the  ultimate  decision  maker  in  the  criminal  trial  process,  thcrdecisions  of 
counsel  are  also  very  likely  to  affect  greatly  the  liberty  of  the  accused  and  th^j.  well-being  of 
victims  or  witnesses.  Furthermore,  counsel  are  called  upon  to  make  these  important 


Canada,  Report  of  the  Canadian  Federal-Provincial  Task  Force  on  Justice  for  Victims  of  Crime,  Minister 
of  Supply  and  Services,  1983,  at  p.  16;  P.  Marshall,  'Sexual  Assault,  the  Oiarter  and  Sentencing  Reform'  (1988), 
63  C.R.  (3d)  216  at  217. 

25 

Royal  Commission  on  the  Donald  Marshall,  Jr.,  Prosecution  (the  Marshall  Commission),  Vol.  1,  Factual 
Findings,  pp.  71-72,  79-83. 


Brosseau  v.  Vie  Queen,  [1969]  3  C.C.C.  129  at  138-139  (S.C.C.);  Adgey  v.  Vie  Queen  (1973),  13  C.C.C. 
(2d)  177  at  188-189  (S.C.C.);  R.  v.  R.T.  (1992),  10  O.R.  (3d)  514  (Ont.  CA.). 

R.  V.  Rubenstein  (1987),  41  C.C.C.  (3d)  91  at  94  (Ont.  CA.)  . 
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decisions  frequently  in  the  course  of  any  one  criminal  case.  And,  unlike  the  trial  judge  s 
decisions,  counsel's  decisions  about  charging,  disclosure,  or  resolution  of  the  case  are  rarely 
made  in  open  court  with  reasons  transcribed  as  part  of  a  public  record,  and  are  rarely 
subject  to  direct  appellate  review.  It  follows,  then,  that  since  the  need  for  integrity  flows 
from  the  way  in  which  decisions  are  made,  and  from  their  importance,  the  standard  of 
integrity  expected  of  counsel  conducting  a  criminal  ease  is  very  high  indeed,  and  must 

remain  so. 

Integrity  is  not  the  cornerstone  of  the  administration  of  adversarial  justice  simply 
because  of  the  importance  of  the  decisions  to  be  made  by  counsel  and  the  Court.  Integrity 
is  likewise  fundamentally  important  because  of  the  complement  it  fosters,  namely,  reliability. 
No  decision  taken  in  the  context  of  an  adversarial  criminal  proceeding  is  without 
consequences  for  other  participants  in  the  process.  For  example,  charging  decisions  by  the 
prosecution  affect  plea  positions  taken  by  the  accused,  disclosure  decisions  affect  the 
preparation  of  the  defence,  and  resolution  decisions  affect  the  necessity  for  attendance  at 
trial  of  witnesses  and  investigating  officers.  Because  parties  who  stand  in  adversarial 
relationships  to  each  other  will  be  greatly  affected  by  each  other's  decisions  in  discharging 
their  own  duties,  there  is  an  inherent  necessity  that  those  decisions  be  reliable.  Simply  put, 
if  Crown  counsel,  defence  counsel,  and  police  officers  cannot  rely  upon  each  other  with 
respect  to  the  information  they  convey  to  each  other  about  the  case  at  hand,  none  of  these 

r 

three  parties  can  properly  do  his  or  her  own  job,  and  the  administration  of  justice  as  we 
presently  understand  it  becomes  unworkable. 

The  Committee,  therefore,  emphasizes  at  the  outset  that  the  principal  theme 
animating  its  discussions  and  recommendations  that  follow  is  the  requirement  of  integrity, 
which  includes  reliability,  on  the  part  of  all  professional  participants  in  the  administration 
of  criminal  justice. 
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counsel  must  never  knowingly  adduce  evidence  which  he  or  she  knows  is  fabricated;  he  or 
she  must  not  mislead  the  Court. 

Crown  counsel's  traditional  responsibilities,  often  stated  through  the  years,  are  two¬ 
pronged.  The  Royal  Commissioners  inquiring  into  the  prosecution  of  Donald  Marshall,  Jr., 
stated  them  in  this  way: 


The  Crown  prosecutor  occupies  a  dual  role,  being  obligated  on  the  one  hand 
to  prosecute  vigorously  those  accused  of  crime,  and  on  the  other  hand  to 
ensure  that  the  power  of  the  State  is  used  only  in  pursuit  of  impartial 

•  •  30 

justice. 


The  dual  nature  of  Crown  counsel's  traditional  responsibilities  has  given  rise  to  some 
expressions  of  concern  that  its  two  facets  are  at  times  inherently  contradictory.  For 
example,  one  writer  has  commented  that  Crown  counsel  are  "in  the  unenviable  position  of 
serving  several  masters  at  the  same  time.'^^  This  has  led  some  to  call  for  a  reconsideration 
of  the  role  of  Crown  counsel.^  The  Committee  acknowledges  these  concerns. 
Reconciliation  by  Crown  counsel  of  his  or  her  function  as  an  advocate  and  an  impartial 


30 

The  Marshall  Commission,  Vol.  1,  at  p.  241.  The  leading  statement  of  this  principle  is  no  doubt  that  of 
Rand  J.  in  Boucher  v.  The  Queen  (1954),  110  CC.C.  263  at  270  (S.C.C.).  See  also  R.  v.  Savion  and  Mizrahi 
(1980),  52  C.C.C.  (2d)  276  at  289  (Ont.  CA.)  per  Zuber  JA.  for  the  Court: 

By  reason  of  the  nature  of  om  adversary  system  of  trial,  a  Crown  prosecutor  is  an 
advocate;  he  is  entitled  to  discharge  his  duties  with  industry,  skill  and  vigour.  Indeed 
the  public  Is  entitled  to  expca  excellence  in  a  Crown  prosecutor  just  as  an  accused 
person  expects  excellence  in  his  counsel.  But  a  Crown  prosecutor  is  more  than  an 
advocate,  he  is  a  public  officer  engaged  in  the  administration  of  justice  .... 

V 

A.W.  MacKay,  “The  Influence  of  the  Prosecutor:  Plea  Bargaining,  Stays  of  Proceedings,  Controlling  the 
Process"  in  S.  Oxner  (ed.).  Criminal  Justice  (1982),  p.  69  at  76.  See  also  A.  Maloney,  Q.C.,  "The  Supreme  Court 
and  the  Role  of  Crown  Counsel"  (1980),  1  Sup.  Q.  L.R.  472;  W.C.  Gourlie,  The  Role  of  the  Prosecutor:  Fair 
Minister  of  Justice  with  Firm  Convictions*  (1982-83),  12  Man.  LJ.  31;  aud  JA.  Sutherland,  "The  Role  of  Crown 
Counsel:  Advocate  or  Minister  of  Justice?"  (1990),  unpublished  LL.M.  Thesis,  University  of  Toronto. 

Sutherland,  supra,  at  pp.  247-248;  S.Z.  Fisher,  Tn  Search  of  the  Virtuous  Prosecutor:  A  Conceptual 
Framework"  (1988),  15  Am.  J.  Crim.  Law  197;  B.L.  Gershman,  "Why  Prosecutors  Misbehave"  (1986),  22  Crim. 
Bull.  131;  R.N.  Jonakait,  "The  Ethical  Prosecutor's  Misconduct*  (1987),  23  Crim.  L.  Bull.  550. 
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minister  of  justice  may  frequently  be  difficult.  But  this  has  not  led  the  Committee  to 
conclude  that  it  is  necessary  to  rethink  the  dual  nature  of  the  role  of  Crov,Ti  counsel. 

It  cannot  be  forgotten  that  Crown  counsel  is  only  one  of  the  participants  m  an 
adversarial  system  of  justice.  Crown  counsel  performs  his  or  her  duties  in  the  context  of  a 
system  that  ascribes  fundamentally  important,  and  counterbalancing,  responsibilities  to 
defence  counsel,  and  to  the  judge.  It  is  the  interaction  of  these  three  parties  in  the  criminal 
process,  and  not  the  action  of  Crown  counsel  alone,  that  ensures  just  outcomes  to  criminal 
proceedings.^^  Further,  the  dual  role  of  Crown  counsel  as  advocate  and  minister  of  justice 
is  too  important  to  the  administration  of  justice  in  an  adversarial  system,  and  too  deeply 
embedded  in  our  legal  traditions,  to  be  lightly  cast  aside.  As  stated  above,  little  is  more 
important  to  the  preservation  of  organized  society  than  the  active  denunciation  of  criminal 
wrongdoing.  In  an  adversarial  context,  this  important  objective  must  be  achieved  in  large 
part  by  an  effective  advocate  for  the  prosecution.  On  the  other  hand,  prosecutors  acting  on 
behalf  of  the  state  in  an  adversarial  criminal  proceeding  wield  such  significant  power,  much 
of  it  not  subject  to  judicial  control  in  advance,  that  the  importance  of  prosecutors  acting  as 
"ministers  of  justice"  cannot  be  overstated. 

It  is  commonplace  that  those  charged  with  decision-making  in  the  conduct  of  human 
affairs  will  be  faced  with  difficult  choices.  Given  the  importance  of  the  decision-making  role 
they  occupy.  Crown  counsel  cannot  expect  that  their  duties  would  be  any  different  in  this 
respect.  Accordingly,  the  difficult  decisions  that  Crown  counsel's  dual  role  as  both  advocate 
and  minister  of  justice  casts  upon  them  are  not  going  to  be  eradicated  by  reformulating  the 
role;  it  is  expecting  too  much  of  the  mere  statement  of  one's  duties  that  such  a  statement 
should  be  capable  of  answering  every  conceivable  problem  that  could  arise.  Difficult  and 
close  decisions  will  continue  to  present  themselves  on  any  view  of  Crown  counsel's  proper 
role,  which,  of  course,  only  serves  to  highlight  the  great  need  for  Crown  counsel  to  possess 
in  abundance  the  irreducible  virtue  of  sound  judgment.  In  this  regard,  it  is  the  Committee's 


BA.  Green,  'The  Ethical  Prosecutor  and  the  Adversary  System"  (1988),  24  Crim.  L.  Bull.  126. 
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opinion  that  Crown  counsel  faced  with  difficult  decisions  should  not  hesitate  to  consult  with 
more  senior  Crown  counsel. 

It  is,  therefore,  the  Committee's  view  that  Crown  counsel's  dual  role  as  both 
advocate  and  minister  of  justice,  fulfilled  wi±  the  utmost  integrity  and  sound  judgment,  is, 
like  the  complementary  roles  of  defence  counsel  and  the  judge,  essential  to  the 
administration  of  justice  in  Ontario.  In  keeping  with  such  a  view,  it  cannot  be 
overemphasized  that  the  effectiveness  and  worth  of  the  Committee's  recommendations 
depend  greatly  on  the  assumption  that,  like  defence  counsel.  Crown  counsel  will  adhere 
diligently  to  this  conception  of  their  responsibilities. 


Crown  and  defence  counsel,  of  course,  owe  unquestionable  allegiances  to  the 
community  (as  both  advocate  and  minister  of  justice),  and  the  client,  respectively.  However, 
it  cannot  be  forgotten  that  both  Crown  and  defence  counsel  are  also  officers  of  the  Court. 
Lord  Reid  captured  this  aspect  of  counsel's  responsibility  in  the  same  breath  that  he  stated 
counsel's  primary  duty  to  the  client,  as  quoted  above.  After  making  the  point  that  counsel 
must  fearlessly  pursue  every  issue  that  will  help  the  case,  His  Lordship  continued: 

But,  as  an  officer  of  the  court  concerned  with  the  administration  of  justice,  he 
has  an  overriding  duty  to  the  court,  to  the  standards  of  his  profession,  and  to 
the  public,  which  may  and  often  does  lead  to  a  conflict  with  his  client  s  wishes 
or  with  what  the  client  thinks  are  his  personal  interests.^ 

Counsel's  responsibility  as  officers  of  the  Court  makes  them  more  than  simply 
representatives  of  a  particular  interest  or  set  of  interests.  They  are  not  merely  agents.  They 
are  independent  professionals,  and  key  participants  in  a  system  of  administering  justice. 
Consequently,  counsel's  efforts  as  advocates  are  necessarily  constrained  by  the  system  within 
which  they  function,  and  to  which  they  owe  allegiance.  They  must  advocate  on  behalf  of  the 


^  Rondel  v.  Worsley,  supra,  at  227-228.  See  also  Martin,  The  Role  and  Responsibility  of  the  Defence 
Advocate"  (1969-70),  12  Crinx.  L.Q.  376. 
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inierests  they  represent,  be  they  those  of  an  accused  person,  or  the  community  at  large,  in 
a  manner  that  invites  and  enhances  public  respect  for  the  justice  system.^^ 

The  responsibility  of  counsel  to  act  in  a  manner  consistent  with  the  due 
administration  of  justice  takes  on  particular  importance  as  the  criminal  justice  system 
becomes  increasingly  vast,  complex,  and  potentially  unwieldy.  As  the  criminal  justice 
system's  prevailing  "modes  of  arriving  at  truth"  adapt  to  "shifting  necessities,"^  responsible 
counsel  will  likewise  adapt,  diligently  and  effectively  furthering  the  interests  they  represent 
in  the  context  of  the  newly  evolved  practices  or  procedures.  In  short,  when  the  practice  of 
criminal  law  changes  for  the  better,  so  must  its  practitioners. 

The  Bar  is,  and  in  the  Committee's  view,  of  course,  must  remain,  resolutely 
independent.  However,  it  cannot  be  forgotten  that  an  independent  Bar  is  nothing  more 
(and  nothing  less)  than  one  important  aspect  of  our  system  of  administering  justice,  and  that 
system  belongs  to,  and  is  for  the  benefit  of,  the  community.  Therefore,  given  the 
independence  of  the  Bar,  it  is  solely  a  matter  of  professional  responsibility  that  the  Bar,  as 
servants  of  the  administration  of  justice  and,  ultimately,  the  community,  adapt  to  the  needs 
of  the  community  as  necessary.^^  The  Committee  assumes,  and  indeed  calls  upon,  that 
sense  of  responsibility  in  many  of  its  recommendations. 


^  See  generally,  Troblems  in  Ethics  and  Advocacy,"  Law  Society  of  Upper  Canada  Special  Lecture  Series 
(1969),  at  p.  279. 

^  See  Frankfurter,  supra,  note  21. 

37  ... 

Other  jurisdictions  have  relied  less  on  the  Bar's  sense  of  professional  responsibility  to  ensure  that  the 
system's  needs  are  met,  and  have  implemented  statutory  regimes  regulating  the  conduct  of  a  case  by  counsel. 
For  example  in  the  United  States,  the  federal  Speedy  Trial  Act  of  1974,  18  U.S.C.  chapter  208,  provides,  at  s. 
3162(b),  entitled  "Sanctions"  that  the  wilful  failure  of  counsel  for  either  the  prosecution  or  the  defence  to  proceed 
to  trial  'without  justification  as  consistent  with  section  3161  of  this  chapter"  may  result  in  a  reduction  of  defence 
counsel’s  fee  by  up  to  25  per  cent,  a  fine  of  up  to  25  per  cent  of  the  fee  which  defence  counsel  would  be  entitled 
to  charge  on  a  private  retainer,  for  a  prosecutor  a  fine  of  up  to  $250.00,  and  for  either  prosecution  or  defence 
counsel  denial  of  the  right  to  practice  before  the  court  in  question  for  up  to  90  days,  or  the  filing  of  a  report 
with  the  appropriate  disciplinary  committee. 
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Like  counsel,  the  police  are  also  under  the  highest  of  duties  to  discharge  their 
function  in  the  criminal  justice  system  responsibly.^  Again,  like  counsel,  this  sense  of 
responsibility  is  well  developed,  and  readily  understood.  The  need  for  the  criminal 
investigators  to  act  responsibly  flows  from  three  basic  facts.  The  first  basic  fact,  already 
stated  above,  is  that  there  is  a  tremendously  important  societal  need  to  apprehend  and 
convict  perpetrators  of  criminal  acts,  that  is,  the  actual  perpetrators  of  criminal  acts.  Thus, 
the  first  responsibility  of  the  criminal  investigator  is  to  pi^ue  his  or  her  investigative  duties 
skilfully  and  diligently,  yet  with  the  scrupulous  dispassion  that  permits  the  evidence  to  tell 
its  own  story.  The  codes  of  conduct^^  to  which  the  police  are  subject  speak  directly  to  this 
need  to  be  diligent,  impartial,  honourable,  and  incorruptible. 

The  second  and  third  basic  facts  that,  in  the  Committee's  view,  most  directly  inform 
an  understanding  of  the  criminal  investigator's  responsibility,  are  that  the  investigator  may 
exercise  many  broad  powers,  and  that  in  many  circumstances  the  investigator  may  exercise 
these  powers  at  his  or  her  discretion.  The  Committee  sees  it  as  self-evident  that  anyone 
who  may,  in  certain  circumstances  (e.g.  where  obtaining  a  warrant  is  not  feasible),  decide, 
without  prior  authorization,  to  enter  a  private  dwelling  house,  to  arrest,  charge,  or 
incarcerate,  must  exercise  those  powers  with  the  utmost  responsibility. 

r 

The  police,  as  public  officials  performing  a  variety  of  important  tasks  in  the 
community,  have  a  great  many  responsibilities  placed  upon  them  by  a  variety  of  rules, 
regulations,  statutes,  and,  indeed,  by  public  expectations.  For  example,  when  investigating 

38 

Many  very  important  police  functions  have  little  to  do  with  the  administration  of  criminal  justice.  Among 
these  functions  are  crime  prevention,  traffic  control,  assisting  those  in  need,  and  public  education.  Therefore, 
the  notion  of  professional  responsibility  developed  in  this  discussion  relates  primarily  to  the  criminal  investigator. 

See,  for  example,  the  Police  Services  Act,  R.S.0. 1990,  c.  P.15,  ss.  56, 135(1)  and  the  Schedule  to  O.  Reg. 
791,  "Code  of  Offences"  under  the  Police  Sendees  Act,  R.R.O.  1980;  the  Royal  Canadian  Mounted  Police  Act, 
R.S.C.  1985,  c.  R-10,  ss.  37,  38  and  Royal  Canadian  Mounted  Police  Regidations,  1988,  Part  II,  "Discipline",  Can. 
Gazette,  Part  II,  Vol.  122,  No.  15,  p.  3181  at  3191. 
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a  crime,  the  police  are  usually  the  first  persons  to  have  contact  with  the  members  of  the 
public  affected.  It  is,  therefore,  of  the  utmost  importance  that  they  conduct  their 
investigations  accurately,  and  with  sensitivity.  The  police  are  also  accountable  to  the  public 
in  many  ways  that  are  beyond  the  Committee's  mandate,  for  example,  through  the  Police 
Complaints  Commission,  and  police  services  boards.  However,  two  important  sources  of  the 
general  duty  upon  the  police  to  discharge  their  functions  responsibly  are  statutory  codes  of 
conduct,  and  the  decisions  of  the  courts.  Codes  of  conduct  are  applied  through  disciplinary 
proceedings  internal  to  the  police  community,  while  the  decisions  of  the  courts,  often  in  the 
context  of  sections  7  to  10  of  the  Charter,  are  an  external  source  of  guidance,  indirectly 
constraining  particular  exercises  of  power  when  the  consequences  are  inconsistent  with 
someone's  legal  rights.  Case  law  that  prescribes  the  realm  of  responsible  conduct  on  the 
part  of  the  police  is  legion.  It  is  essentially  the  jurisprudence  of  sections  7  through  10  of  the 
Charter.  The  extent  of  the  case  law  on  this  aspect  of  police  responsibility  bespeaks,  in  the 
Committee's  view,  the  great  importance  of  an  unfailing  respect  by  the  police  for  the  legal 
rights  of  all  persons,  as  those  rights  are  contained  in  the  Charter.  This  respect  for  legal 
rights,  then,  along  with  scrupulous  and  scrupulously  impartial  investigation  of  crimes,  are  the 
two  pillars  of  a  criminal  investigator's  responsibilities. 

The  Committee  recognizes  that  the  two  pillars  of  a  criminal  investigator's 
responsibilities  will  inevitably  force  upon  the  investigator  some  difficult  decisions.  In  many 
circumstances,  it  will  be  difficult  to  reconcile  the  responsibility  to  respect  the  legal  rights  of 
individuals  with  the  effective  detection  of  crime.  The  Committee,  therefore,  thinks  it 
essential  that,  like  Crown  counsel,  criminal  investigators  possess  sound  judgment  in 
abundance.  The  Committee  likewise  thinks  it  important  that,  whenever  difficult  decisions 
arise,  investigators  seek  the  advice  of  more  senior  and  experienced  officers,  or  Crown 
counsel,  where  practical. 


MtV'. 
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At  the  early  stages  of  the  criminal  trial  process,  after  a  charge  has  been  laid,  the 
police  officer  involved  in  the  prosecution  will,  typically,  have  already  fulfilled  most  of  his  or 
her  responsibilities  as  an  investigator.  The  crime  will  have  been  carefully  and  impartially 
investigated,  employing  only  those  techniques  that  respect  the  legal  rights  of  persons 
encountered  in  the  course  of  the  investigation.  However,  the  responsibility  to  respect  an 
accused  person's  legal  rights  does  not  end  when  the  Crown  assumes  carriage  of  the 
prosecution.  At  least  since  the  Supreme  Court  of  Cahada's  decision  in  the  Stinchcombe 
case,  the  pohce  officer's  responsibility  to  respect  the  constitutional  rights  of  the  accused 
person  has  encompassed  the  duty  to  provide  the  Crown  with  the  information  necessary  for 
the  Crown  to  make  full  disclosure. 

.  As  a  matter  of  law,  police  officers  exercise  their  discretion  in  conducting 
investigations  and  laying  charges  entirely  independently  of  Crown  counsel.'*®  The  police 
seek  the  advice  of  the  Crown  only  where  they  think  it  appropriate.  And  while  it  is  no  doubt 
prudent  to  do  so  in  many  cases,  the  police  are  not  bound  to  follow  the  advice  of  Crown 
counsel,  as  that  advice  relates  to  the  conduct  of  the  investigation  and  the  laying  of  charges. 
The  Crown  likewise  exercises  independent  discretion  in  the  conduct  of  the  prosecution 
before  the  courts,  having  no  obligation  to  prosecute  simply  because  a  charge  is  laid  by  the 


^  Police  officers  in  Ontario  maintain  the  status  of  a  constable  at  common  law,  from  which  their 
independence  derives.  This  independence  is  not  simply  independence  from  Crown  counsel,  but  is  plenary,  in 
that  police  officers  are  to  make  investigative  and  charging  decisions  based  solely  on  the  circumstances  of  the  case, 
without  regard  to  any  extraneous  influences.  See  the  Police  Services  Act,  R.S.0. 1990,  c.  P-15,  s.  Al{3y,  Atton^ey 
General  for  New  South  Wales  v.  Perpetual  Trustee  Co.  (Ltd.),  [1955]  A.C.  457  at  489-490  (P.C.);  Re  a  Reference 
under  the  Constitutional  Questions  Act,  [1957]  O.R.  28  (CA.);  R.  v.  Commissioner  of  Police  ex  parte  Blackburn, 
[1968]  2  Q.B.  119  (CA.);  Re  Metropolitan  Toronto  Board  of  Commissioners  of  Police  and  Metropolitan  Toronto 
Police  Association  (1975),  8  O.R.  (2d)  65  (CA.);  Nicholson  v.  Haldimand  Norfolk  Regional  Board  of 
Commissioners  of  Police,  [1979]  1  S.CJl.  311  at  321,  per  Laskin  CJ.C.;  T.M.  Brucker,  'Disclosure  and  the  Role 
of  the  Police  in  the  Criminad  Justice  System*  (1992),  35  Crim.  L.Q.  51\  Prof.  J.LIJ.  Edwards,  The  Attorney 
General,  Politics  and  the  Public  Interest  (1984),  at  pp.  37-39,  405.  See  also  p.  80  where  Professor  Edwards  notes 
that  "objection  to  the  integration  of  both  investigating  and  prosecution  roles  in  the  same  body  of  officials  has 
been  voiced  over  a  long  period  of  our  political  history." 
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police. The  mutual  independence  of  the  Crown  and  the  police  is  recognized,  for 
example,  in  the  fact  that  different  ministers  of  the  Crown  are  responsible  for  each:  the 
Attorney  General,  as  the  chief  law  officer  of  the  Crown,  and  the  Solicitor  General,  as  the 
Minister  responsible  for  providing  police  services/^  As  stated  in  the  House  of  Commons 
by  the  first  Solicitor  General  of  Canada: 

It  seems  to  me  that  to  vest  the  authority  for  the  investigative  functions  of  the 
government  in  the  same  person  who  is  going  to  conduct  the  criminal  process 
is  foreign  to  the  spirit  of  justice/^ 

This  relationship  of  independence  between  Crown  counsel  and  the  police  appears  to 
differ  from  the  relationship  between  investigators  in  the  United  States,  and  a  District  or  U.S. 
Attorney.  While  the  practice  varies  among  the  various  states  and  the  federal  government, 
it  appears  that  American  prosecutors  may  be,  generally  speaking,  actively  involved  in 
charging  decisions,'”  and  in  the  conduct  of  the  investigation.'*^ 


Campbell  v.  Attorney  General  of  Ontario  (1987),  31  C.CC  (3d)  289  (Ont.  H.C);  aff'd  3.5  C.C.C.  (3d)  480 
(Ont.  C-A);  leave  to  appeal  to  S.C.C.  refused,  35  C.C.C.  (3d)  480n;  J.LU.  Edwards,  The  Law  Officers  of  the 
Crown  (1964),  at  pp.  199-225;  P.C.  Steaning,  Appearing  for  the  Crown  (1986),  at  p.  294.  Crown  counsel's 
important^status,  as  an  officer  of  the  court  and  an  impartial  minister  of  justice,  necessitates  Crown  counsel's 
independence  from  the  police  to  preserve  the  independence  of  the  court  itself.  Like  that  of  the  police.  Crown 
counsel's  independence  is  plenary,  in  that  prosecutorial  decisions  are  made  solely  in  the  public  interest  on  the 
circumstances  of  the  case,  and  without  regard  to  inappropriate  influence  from  any  quarter. 

In  England,  the  police  are  under  the  auspices  of  the  Home  Seaetary,  whereas  prosecutions  are  imder 
the  auspices  of  the  Attorney  General.  Canada  created  a  separate  Solicitor  General  and  Attorney  General  in 
1966.  Ontau-io  was  the  first  province  in  Canada  to  follow  the  lead  of  the  Federal  Government  with  the 
Government  Reorganization  Act,  S.O.  1972,  c.  1,  s.  97.  See,  generally,  the  Marshall  Commission,  VoL  V,  at  pp. 
1-27. 


H.C.  Debates,  Vol  V.,  at  p.  5524,  May  25,  1966. 

McDonald  v.  Goldstein,  83  N.Y.S.  2d  620,  622  (1948);  aff'd  79  N.Y.S.  2d  690;  Pugach  v.  Klein,  193  F. 
Supp.  630,  634-635  (1961);  People  ex  rel.  Daley  v.  Moran,  445  N.E.  2d  270,  272  (Ill.  S.  Ct.  1983);  Manning  v. 
Municipal  Court  of  Roxbury  Dist.,  361  N.E.  2d  1274,  \216-11  (Mass.  Sup.  Jdcl.  Q.  1977);  The  American  Bar 
Association  Standards  for  Criminal  Justice  (3rd  ed.  1992)  Standard  3-3.4,  'Decision  to  Charge,"  part  (a)  states  that 
'the  decision  to  institute  criminal  proceedings  should  be  initially  and  primcuily  the  responsibility  of  the 
prosecutor." 
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TTie  mutual  independence  of  Crown  counsel  and  the  police  has  many  advantages. 
As  will  be  discussed  in  greater  detail  below,  separating  the  investigative  and  prosecutorial 
powers  of  the  state  is  an  important  safeguard  against  the  misuse  of  both.  Such  separation 
of  power,  by  inserting  a  level  of  independent  review  between  the  investigation  and  any 
prosecution  that  may  ensue,  also  helps  to  ensure  that  both  investigations  and  prosecutions 
are  conducted  more  thoroughly,  and  thus  more  fairly.'*^  The  police  and  Crown  counsel  can 
focus  on  their  particular  areas  of  expertise.  As  stated  by  the  English  Royal  Commission  on 
Criminal  Procedure  (1981)  at  pp.  146-149: 


The  police  will  retain  unimpaired  their  law  enforcement  role  and  the  primary 
responsibility  for  bringing  detected  offenders  before  the  courts....  Thus  the 
police  will  be  required  to  sustain  their  standards  of  training  and  performance 
in  all  aspects  of  their  investigative  work,  including  case  preparation.  The 
prosecutor  will  have  an  independent  role  in  the  later  stages  of  the  process  and 
an  enhanced  role  because  of  that.  His  experience  of  the  courts'  view  of  cases 
...  and  his  role  and  status  in  the  system  will  add  weight  to  his  advice  to  the 
police  .... 


However,  the  independence  of  Crown  counsel  and  the  police  also  places  upon  the 
police  some  important  responsibilities.  Most  importantly,  the  Crown  is  entitled  to  rely  on 
the  police,  as  the  investigative  source  of  most  of  the  information  relevant  to  the  guilt  or 
innocence  of  an  accused  person,  to  bring  forward  accurately  and  completely  whatever  has 
a  bearing  on  the  case. 


45 

For  example,  in  the  United  States  the  grand  jury  is  a  powerful  investigative  tool  employed  by  both  United 
States  Attorneys,  and  state  District  Attorneys.  See  LaFavc  and  Israel,  Criminal  Procedure  (1984,  as  updated), 
Chapter  8,  ss.  8.1,  83;  The  National  District  Attorney's  Association,  National  Prosecution  Standards,  2nd  ed., 
1991,  states  that  prosecutors  have  an  "aflnmative  duty"  to  investigate  crimes:  s.  39,  "Investigations,"  s.  41 
Subpoena  Power  and  Grants  of  Immumty"  and  commentaries  thereon.  Therefore,  United  States  Attorneys  or 
District  Attorneys  will  typically  have  their  own  investigative  staff,  answerable  directly  to  them:  National 
Prosecution  Standards,  supra,  s.  8.3,  Tnvestigators,"  and  commentary  thereon.  The.  American  Bar  Association 
Standards  for  Criminal  Justice  (3rd  ed.  1992),  Ch.  3,  The  Prosecution  Function,"  Standard  3-3.1,  Tnvestigative 
Function  of  Prosecutor"  states  in  part  (a)  that,  "a  prosecutor  has  an  affirmative  responsibility  to  investigate 
suspected  illegal  activity  when  it  is  not  adequately  dealt  with  by  other  agencies." 

46 

See  generally,  the  Marshall  Commission,  Vol.  I,  at  pp.  223-235. 
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There  is  one  further  reason  why,  in  the  Committee's  view,  integrity  and  responsibility 
on  the  part  of  the  police,  the  Crown,  and  defence  counsel  are  absolutely  essential  to  the 
administration  of  justice  in  Ontario,  and  to  the  successful  implementation  of  the 
Committee's  recommendations.  During  the  course  of  the  Committee's  oral  hearings,  the 
point  was  repeatedly  made  that  Crown  counsel  need  to  be  accorded  generous  latitude  by 
the  Attorney  General  to  exercise  their  discretion  in  the  circumstances  of  each  individual 
case.  The  submissions  to  the  Committee,  from  Crown  and  defence  counsel  alike,  were 
virtually  unanimous  that  Crown  counsel  conducting  any  given  case  ought  not  to  be 
constrained  by  binding  directives  applicable  across  the  province. 

As  will  become  apparent  in  its  recommendation,  the  Committee  accepts  the 
submission  that  directives  binding  the  discretion  of  Crown  counsel  in  the  conduct  of  a  case 
should  be  few  and  far  between.  In  the  Committee's  view,  it  is  important  to  preserve  a 
prosecutor's  independent  discretion  for  two  reasons.  First,  in  the  Committee's  view, 
comprehensive  prosecutorial  discretion  is  necessary  to  appropriately  respond  to  the  infinite 
variety  of  circumstances  that  may  lead  to  an  allegation  of  criminal  wrongdoing.  For 
example,  in  any  class  of  cases  in  which  a  charge  of  break  and  enter  is  laid,  the  needs  of  the 
community,  the  victim,  the  witnesses,  and  the  accused  may  vary  so  greatly  that  the  charge 
laid  is  the  only  feature  common  to  those  cases.  Only  a  broad  discretion  as  to  how  those 
cases  are  to  be  prosecuted  or  resolved  will  adequately  address  such  important  and  extensive 
differences.  Second,  comprehensive  prosecutorial  discretion  is,  in  the  Committee's  view, 
necessary  to  preserve  and  perpetuate  sensitivity  in  the  administration  of  criminal  justice  to 
unique  local  conditions,  local  practices,  and  local  needs.  The  administration  of  justice  by 
Crown  Attorneys  is  now,  and  has  been  since  the  earliest  days  of  this  province,'*^ 
decentralized  to  the  county  or  district  level,  consciously  structured  to  accord  due 


The  Upper  Canada  County  Crown  Attorneys'  Act,  1857,  20  Vic.,  c.  59;  P.  C.  Stenning,  Appearing  for  the 
Crown  (1986),  at  pp.  114-121;  Crown  Attorney's  Act,  R.S.O.  1990,  c.  C.49,  ss.  1-3;  K.  Chasse,  F.  Armstrong,  The 
Attorney  General  and  the  Traditional  Crown  Prosecutor  -  An  Alternative  View  of  Prosecutorial  Powers'  (1984), 
2  Crown's  Newsletter  1. 


1 


Vi’ 


} 


y  ’ 


-r 


"  'Uii  MiV  „ . 

til  rtitf :  j 

j 


.  ^  w.^.  ♦•CIO'  4 

'  T»  ’  *' 


■«i  ?,V1‘  !i»i- 


•V  sv  . 

^  ,*1. 
'■•'"“t'li  i^,-.  ‘  ■' 


y  •  *  •  •.' 


■U 


iftfniih 


«r» '  ■  *1 


♦V  -  ^*^1  j- 


*_.  .i  lMi»' 


,  4 


-41- 


consideration  to  the  particular  needs  of  localities  large  and  small.  The  Committee  is  of  the 
view  that  this  tradition  is  sound,  has  served  the  various  localities  throughout  the  province 
well,  and  should  be  preserved. 

While  the  Committee  is  of  the  view  that  Crown  Attorneys,  acting  locally,  ought  not 
to  have  their  discretion  unduly  fettered  by  binding  directives  applicable  across  the  province, 
such  a  recommendation  is  made  only  on  the  assumption  that  Crown  counsel,  the  police,  and 
defence  counsel  will  at  all  times  conduct  themselves  responsibly  and  with  integrity  in  the 
relative  autonomy  of  local  conditions.  The  grant  of  any  discretionary  power  always  gives 
rise  to  the  possibility  that  it  may  be  misused.  And  the  greater  the  discretionary  power,  the 
more  serious  are  the  consequences  of  its  misuse.  Accordingly,  the  Committee  wishes  to 
emphasize  that  the  discretionary  latitude  it  is  recommending  at  the  local  level  places  a  heavy 
premium  on  responsibility  and  integrity. 

2.  The  Need  for  Sound  Organization  and  Management 

Apart  from  the  vitally  important  roles  and  responsibilities  of  the  professional' 
participants  in  the  early  stages  of  the  criminal  process,  the  second  principal  theme  animating 
the  Committee's  recommendations  throughout  is  the  need  for  sound  organization  and 
management  of  the  criminal  litigation  process.  The  Committee  has  been  informed  by  the 
General  Division  judges  during  the  course  of  its  consultations  that,  save  fbr  exceptional 
cases.  General  Division  trials  can  be  held  in  Toronto  within  three  months  of  committal,  and 
outside  Toronto  within  six  months  of  committal.  The  judges  of  the  Provincial  Division 
informed  the  Committee  that  in  downtown  Toronto  trials  can,  generally  speaking,  be  held 
within  one  to  four  months,  and  outside  Toronto  trials  can  be  held  within  six  to  eight  months. 
It  appears,  therefore,  that,  for  the  most  part,  all  courts  across  the  province  are  operating 
within  the  administrative  guidelines  discussed  by  the  Supreme  Court  of  Canada  in  R  v. 
Morin,  [1992]  1  S.C.R.  771.  However,  this  is  no  reason  for  complacency.  Delay  in  the 
courts  must  be  kept  to  a  reasonable  minimum,  and  thus  the  justice  system  must  at  all  times 
be  well  organized  and  well  managed. 
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To  say  that  the  administration  of  criminal  justice,  in  its  early  stages,  must  be  sound 
in  organization  and  management,  is  merely  to  state  the  obvious.  It  is  well  documented,'’® 
and  readily  apparent  to  even  the  most  casual  observer,  that  the  criminal  justice  system  in 
Ontario  is  vast  and  complex,  and,  therefore,  potentially  unwieldy.  It  is,  however,  important, 
in  the  Committee's  view,  to  identify  certain  general  features  of  the  justice  system  that 
account  for  its  potential  unwieldiness,  in  order  to  discover  the  principles  that  should  govern 
our  efforts  to  ensure  that  the  system  is  both  fair,  and  efficiently  run. 

Managing  any  organization  is,  perhaps,  easiest  if  all  personnel  involved  in  the 
organization  are  engaged  in  co-operative  or  complementary  tasks,  and  are  accountable  to 
one  overseer  with  unconstrained  managerial  authority  and  a  clear  vision  of  what  the 
organization  is  to  accomplish.  By  comparison  with  such  a  best-case  scenario,  the  criminal 
justice  system  poses  significant  management  challenges.  First, -ihe  major  participants  in  the 
criminal  justice  system,  namely,  the  police,  the  Crown,  the  defence  Bar,  the  judiciary,  and 
the  government  that  funds  the  system,  are  all  independent  of  each  other.  No  one  of  these 
groups  can  tell  the  others  how  to  perform  their  jobs.  Quite  the  opposite.  This  sort  of 
resolute  independence  is  a  cornerstone  of  fairness,  the  first  principle  in  any  justice  system. 
However,  from  a  management  perspective,  a  vast  and  complex  system  is  being  run  with  no 
one  overseer  at  the  helm. 

Second,  all  of  the  major  participants  in  the  administration  of  justice  are  not  only 
independent,  but  have  significant  abilities,  indeed,  responsibilities,  to  draw  on  the  resources 
allocated  by  the  government  to  the  administration  of  justice  in  the  execution  of  their  duties. 
The  pohce  must  exercise  their  discretion  to  investigate  and  lay  charges  with  respect  to 
allegations  of  criminal  wrongdoing  having  regard  to  the  public  interest.  Crown  counsel 
makes  decisions  as  to  the  conduct  of  trials  in  which  the  public  interest  in  achieving  justice 
is  the  dominant  factor.  Defence  counsel,  acting  responsibly  as  an  officer  of  the  Court, 

The  Ziiber  Report,  supra,  at  p.  4;  the  Joint  Committee  on  Court  Refonn  Report  on  Ontario  Court 
Administration  (1992). 
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conducts  the  defence  as  he  or  she  sees  fit,  as  a  matter  of  the  constitutional  right  of  the 
accused  being  represented.  And,  of  course,  a  trial  judge  runs  his  or  her  court  room  in  a 
manner  that  is,  first  and  foremost,  fair.  All  of  the  decisions  involved  may  have  significant 
consequences  for  the  overall  cost  of  administering  the  criminal  justice  system.  Thus,  the 
administration  of  criminal  justice  is  one  of  those  rare  situations  where  those  who  actually 
make  the  decisions  that  result  in  expenditures,  are  officially  unaccountable  to  government, 
who  must  pay  the  bill. 

Third,  our  system  of  criminal  justice  is  essentially  adversarial.  This  means  that  the 
major  participants  in  the  system  are  often  not  working  co-operatively,  in  a  managerial  sense, 
but,  rather,  are  working  at  cross-purposes  to  each  other.  During  a  criminal  trial.  Crown 
counsel  requires  the  resources  necessary  to  keep  a  courtroom  in  operation  while  he  or  she 
meticulously  builds  a  case  against  an  accused.  However,  at  the  same  time,  in  cross- 
examination,  and  thereafter  during  the  defence  case  in-chief,  defence  counsel  requires 
similar  resources  to,  perhaps,  just  as  meticulously  destroy  the  case  the  Crown  has  built. 
Obviously,  then,  adversarialism  has  a  significant  impact  on  the  cost  of  administering  justice. 
Few  would  doubt  its  important  contribution  to  fair  outcomes,  and  thus  the  adversarial 
system  remains  a  cornerstone  of  our  justice  system.  But  it  does  not  remain  so  without  cost. 

Fourth,  the  administration  of  criminal  justice  is  not  characterized  by  the  pursuit  of 
a  single  goal  that  can  be  stated  in  concrete  terms.  By  way  of  contrast,  a  private  ^corporation 
may  exist  for  the  maximization  of  profit.  A  non-profit,  charitable  organization  may  exist  to 
assist  children  in  need  in  a  particular  community.  Objectives  such  as  these  are  easily  stated, 
and  it  is  relatively  apparent  when  they  have  or  have  not  been  obtained.  In  contrast,  the 
ciims  of  the  justice  system  are  not  so  easily  stated,  nor  so  easily  recognized  when  they  are 
obtained.  Naturally,  the  justice  system  seeks  to  administer  justice,  but  this  is  not  a  single 
idea,  like  maximizing  profit,  or  helping  hungry  children.  Rather,  obtaining  justice  is  a 
question  of  reaching  a  satisfactory  result  in  the  unique  circumstances  of  each  individual  case. 
Yet  cases  vary  infinitely,  one  from  another.  What  is  just  in  one  case  may  be  manifestly 
unjust  in  the  next  case.  Therefore,  in  contrast  to  private  business  organizations,  or  local 
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charities,  it  is  inappropriate  to  think  of  managing  the  justice  system  through  the  use  of 
quotas,  or  targets,  or  through  applying  fixed  formulas  to  the  daily  tasks  at  hand. 

In  sum,  the  Committee  sees  the  principal  challenges  to  the  efficient  yet  fair 
management  of  the  criminal  trial  process  as  arising  from  the  combination  of  the 
independence  of  the  major  participants,  their  ability  to  draw  on  the  system's  resources 
without  direct  accountability,  the  inherently  adversarial  nature  of  the  process,  and  the  fact- 
specific  nature  of  just  outcomes.  It  must  be  emphasized  that,  in  the  Committee's  view,  all 
of  the  foregoing  features  of  the  criminal  justice  system  are  deeply  necessary.  Yet  it  is 
equally  true  that  all  of  these  features  are,  both  individually  and  collectively,  impediments 
to  the  efficient  management  of  the  criminal  trial  process.  Therefore,  in  the  Committee's 
view,  the  management  challenge  for  the  criminal  trial  process  is  to  discern  how  to  achieve 
efficiency  without  sacrificing  the  basic  principles  of  the  justice  system. 

How,  then,  is  this  challenge  to  be  met?  How  can  the  criminal  trial  process  be  both 
fair,  and  effectively  and  efficiently  managed?  Obviously,  the  Committee's  recommendations 
have  been  formulated  with  both  justice  and,  to  a  lesser  extent,  efficiency  in  mind.  However, 
in  addition,  there  are,  in  the  Committee's  view,  five  general  principles  that  can  best  guide 
the  search  to  accommodate  efficiency  and  the  competing  values  discussed  above  when 
implementing  the  Committee's  recommendations.  It  is  hoped  that  the  discussion  of  these 
five  general  principles  that  follows  will  assist  the  various  jurisdictions  across  the  province  in 
achieving  the  objectives  contemplated  by  the  Committee's  recommendations,  while 
remaining  duly  sensitive  to  prevailing  local  conditions  and  sound  local  practices. 

The  first  and,  in  the  Committee's  view,  most  important  principle  is  that  of  full  co¬ 
operation  and  involvement  among  all  of  the  parties  involved  in  the  administration  of  justice 
in  the  search  for  fair  yet  efficient  procedures.  Since  the  police,  the  Crown,  the  defence  Bar, 
and  the  judicial^  are  all  independent  of  each  other,  the  full  participation  of  any  of  these 
parties  in  attempts  to  devise  procedures  to  make  the  criminal  justice  system  more  workable, 
yet  still  fair,  is  strictly  a  matter  of  co-operation.  New  procedures  cannot  be  imposed  on  any 
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one  of  these  groups,  but  must  be  designed  and  implemented  in  a  fully  consultative  way.  Full 
co-operation  from  all  of  these  parties  also  remains  essential  when  any  new  methods  of 
proceeding  are  up  and  running.  There  are  co-operative  dependencies  among  the  police, 
Crown  counsel,  defence  counsel,  and  the  judiciary  in  virtually  every  aspect  of  the  criminal 
justice  system's  practical  day-to-day  functioning.  In  effect,  each  of  these  parties 
independently  possesses  the  power  to  nullify  the  system's  continued  viability.  Therefore,  the 
continued  commitment  and  active  co-operation  of  each  of  these  groups,  none  of  whom  can 
be  controlled  by  any  of  the  others,  is  essential.  Such  co-operation  and  commitment  must 
be  maintained  through  clear  and  on-going  communication  and  consultation  among  the 
police,  bar  and  bench  wherever  necessary.  As  stated  recently  by  Barbara  Mills,  Q.C.,  the 
Director  of  Public  Prosecutions  in  England, 

Each  part  of  the  system  must  retain  its  own  identity  and  independence,  but 

must  recognise  that  the  parts  are  also  interdependent.  Isolation  of  any  one 

part  will  risk  damage  to  the  smooth  operation  of  the  whole  of  the  system."*^ 

The  second  general  principle  that,  in  the  Committee's  view,  must  be  present,  if  the 
competing  demands  of  justice  and  efficiency  are  to  be  satisfactorily  reconciled,  is  willingness 
on  the  part  of  ail  of  the  co-operative  participants  to  change,  to  some  extent,  the  ways  in 
which  they  have  traditionally  carried  out  their  respective  functions.  The  Committee's 
recommendations  have,  as  will  be  seen,  implications  for  the  way  in  which  all  participants  in 
the  criminal  trial  process  discharge  their  responsibilities.  The  police  and  Crown  counsel  will 
have  to  adapt  to  early  and  full  disclosure,  and  will  be  obliged  to  spend  more  time  preparing 
for,  and  engaging  in,  early  resolution,  rather  than  merely  preparing  for  trial.  Likewise, 
defence  counsel  will  have  to  adjust  to  spending  much  more  time  with  a  client's  file  in  the 
early  stages.  The  judiciary  can  aid  the  processes  of  early  resolution  greatly  through  the 
mechanism  of  the  pre-hearing  conference.  There  is  also  a  need  for  communication  between 
the  Provincial  and  General  Divisions  in  any  given  jurisdiction,  so  that  counsel  can  meet  their 


Crown  Prosecution  Service  Annual  Report  1991-92,  at  p.  8. 
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obligations  in  both  courts  with  a  minimum  of  conflict  in  scheduling.  Finally,  if  full 
disclosure  and  early  resolution  is  conscientiously  pursued,  the  judiciary  will  see  early  pleas 
and  joint  submissions  becoming  increasingly  common. 

The  participants  in  the  criminal  justice  system  must,  however,  be  willing  to  change 
more  than  simply  the  concrete  way  in  which  they  conduct  their  roles  as  police  officers. 
Crown  counsel,  defence  counsel,  or  judges.  The  participants  must  also  be  willing  to 
approach  the  administration  of  justice  from  a  unique  perspective  that  preserves  the 
fundamental  need  for  fairness,  while  at  the  same  time  meeting  the  great  need  for  efficiency. 
Simply  put,  they  must  be  willing  to  take  initiatives  to  properly  and  fairly  resolve  cases  early. 
In  doing  so,  the  participants  must  place  less  emphasis  on  adversarialism  and  more  emphasis 
on  co-operative  case  management. 

Police  forces,  for  example,  must  be  prepared  to  spend  greater  time  and  resources 
overseeing  cases  after  the  initial  investigation  is  complete:  anticipating  and  avoiding 
investigative  problems  that  might  hamper  the  prosecution  before  they  arise,  rather  than 
waiting  for  the  Crown  counsel's  direction,  and  doing  only  what  the  Crown  insists  is 
necessary,  often  when  a  particular  problem  is  already  well  out  of  hand. 

Likewise,  Crown  counsel  must  take  early  initiatives  in  managing  their  cases.  For 
example.  Crown  counsel  must  discuss  anticipated  problems  in  a  prosecution  and  proposed 
solutions  with  the  police  where  necessary.  Crown  counsel  must  devote  time  to  ensuring  that 
the  defence  has  full  disclosure  as  early  as  possible,  so  that  meaningful  resolution  discussions 
can  likewise  occur  early.  Crown  counsel  must  familiarize  himself  or  herself  with  the 
prosecutions  at  hand  early  on,  and  take  a  realistic  view  of  both  the  strengths  and  weaknesses 
of  a  case.  He  or  she  must  not  hide  behind  an  adversarial  posture,  but  rather  must 
participate  co-operatively  in  meaningful  resolution  discussions.  Further,  Crown  counsel  must 
take  reasonable  positions  on  issues  to  be  resolved,  according  the  accused  as  much  benefit 
for  early  resolution  as  the  law  and  the  circumstances  of  the  case  will  permit. 
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Defence  counsel  must  also  devote  time  and  effort  to  an  accused's  case  ver}'  early  in 
the  process:  diligently  acquiring  disclosure,  and  carefully  reviewing  it  right  away.  Like 
Crown  counsel,  defence  counsel  must  realistically  assess  the  case  against  the  accused, 
looking  closely  for  gaps  in  the  evidence  or  possible  defences,  while  acknowledging  the  actual 
strengths  of  the  Crown's  case,  and,  where  appropriate,  engaging  in  reasonable  resolution 
discussions.  Conducting  a  case  in  this  way  does  not  mean  sacrificing  the  interests  of  the 
accused.  Quite  the  contrary.  It  means  being  vigilant  at  the  early  stages  of  a  case  to  ensure 
that,  if  the  accused's  best  interests  lie  in  an  early  resolution,  those  interests  are  fully  served. 

The  judiciary,  too,  may  take  initiatives  early  in  the  trial  process,  for  example,  assisting 
in  appropriate  ways  to  encourage  early  disclosure  and  resolution  discussions  between 
counsel.  A  judge  may  participate,  within  the  limits  of  appropriate  judicial  conduct,  in 
resolution  discussions  to  assist  in  narrowing  issues.  He  or  she  may  also  facilitate  the  early 
final  disposition  of  cases  by  being  available  to  preside  over  pre-hearing  conferences  and  take 
pleas,  and  by  giving  joint  submissions  sufficient  weight  so  as  to  ensure,  without  sacrificing 
the  interests  of  justice  in  any  particular  case,  that  early  co-operative  resolutions  are 
encouraged. 

The  fourth  general  principle  that  is,  in  the  Committee's  view,  necessary  to  achieve 
efficiency  without  sacrificing  fairness,  is  comprehensiveness.  Charge  screening,  disclosure, 
and  resolution  discussions  are,  in  the  Committee's  view,  all  closely  interrelated.  In  the 
Committee's  view,  it  is  essential  that  any  reform  of  pre-trial  out-of-court  practices  recognize 
this  fact. 

For  example,  effective  charge  screening  facilitates  resolution  by  weeding  out 
unnecessary  charges.  It  also  streamlines  disclosure.  Full  and  early  disclosure  in  turn 
permits  more  wide-ranging  and  informed  resolution  discussions.  Early  and  regular 
resolution  discussions  also  assist  in  streamlining  ongoing  disclosure  requirements.  On  the 
other  hand,  without  charge  screening,  any  disclosure  system  would  necessarily  have  to  cope 
with  greater  volume.  Without  charge  screening,  there  would  likewise  need  to  be  a  greater 
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number  of  resolution  discussions,  which  would  also  tend  to  be  lengthier.  .Ajid,  full  disclosure 
without  any  subsequent  commitment  by  Crown  and  defence  counsel  to  review  the  material 
early,  and  meet  early  to  narrow  issues,  would  do  little  to  improve  the  efficiency  and  fairness 
of  the  criminal  justice  system.  Therefore,  the  three  activities  of  screening,  disclosure,  and 
resolution  discussions  must  be  seen  by  all  participants  as  component  parts  of  a  necessarily 
integrated  method  of  managing  cases  prior  to  trial. 

The  fifth  and  final  key  to  successful  case  management  in  the  criminal  trial  process 
must  be,  in  the  Committee's  view,  a  willingness  to  commit  resources  to  it  at  the  outset.  The 
Committee's  recommendations  with  respect  to  charge  screening,  disclosure,  and  resolution 
discussions  will  inevitably  require  an  increase  in  resources  by  the  police  and  the  Crown.  In 
a  slightly  different  way,  defence  counsel  will  likewise  be  required  by  the  Committee's 
recommendations  to  apply  their  own  resources  up  front.  File  review  and  preparation,  which 
hitherto  may  have  been  done  only  on  the  eve  of  a  trial  date,  set,  perhaps,  some  months 
before,  will  have  to  be  done  much  earlier,  to  permit  meaningful  early  resolution  discussions. 
On  the  occasions  where  early  resolution  discussions  are  not  fruitful,  this  may  mean 
additional  work  on  the  part  of  both  Crown  and  defence  counsel  in  preparation  for  trial. 

The  initial  increase  in  resources  and  effort  required  by  the  Committee's 
recommendations  will  be  somewhat  speculative,  because  the  recommended  procedures  must 
be  put  in  place  before  any  benefits  will  accrue.  But  without  an  initial  commitment  of 
resources,  the  considerable  benefits  to  the  efficient  administration  of  justice,  which  the 
Committee  is  optimistic  its  recommendations  entail,  will  not  be  realized. 

Maintaining  the  co-operation  necessary  to  the  successful  operation  of 
recommendations  such  as  the  Committee  has  put  forward  requires  open  and  ongoing 
communication  among  the  police,  the  Crown,  the  defence  Bar,  and  the  judiciary.^°  But, 

The  Committee  observes  that  in  England  a  formal  body,  the  Criminal  Justice  Consultative  Council,  has 
been  established  recently  to  facilitate  such  communiciation.  See  the  Crown  Prosecution  Service  Annual  Report 
1991-92,  at  p.  8. 
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no  less  important  to  maintaining  that  co-operation  are  the  benefits  that  the 
recommendations  can  afford  to  each  of  the  participant  groups:  benefits  which,  from 
everyone's  perspective,  more  than  offset  the  costs.  First  and  foremost  is  the  goal  of 
resolving  cases  in  a  fundamentally  just  manner.  But,  in  addition  to  being  fair,  the 
Committee  is  hopeful  that  its  recommendations  will  contribute  to  making  the  criminal  trial 
process  more  efficient.  The  increase  in  early  resolution  of  cases  contemplated  by  the 
Committee's  recommendations  means  that  the  police  can  save  considerable  amounts  in 
police  witness  costs,  thereby  putting  more  officers  back  into  the  community.  It  is  hoped  that 
early  resolution  will  free  Crown  counsel  to  perform  other  duties.  And,  of  course,  it  is 
expected  that  the  accused  will  benefit  from  early  and  just  resolution.  It  is  these  potentially 
significant  benefits  that  can,  in  the  Committee's  view,  more  than  offset  the  costs  and 
inconvenience  that  may  be  entailed  in  putting  the  recommendations  which  follow  into 
practice. 

Finally,  it  is,  in  the  Committee's  view,  important  to  reiterate  that  the  five  principles 
guiding  the  management  of  the  criminal  trial  process  outlined  above  should  be  put  into 
effect  at  a  local  level. 
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